CONTRACT FOR SERVICES
THIS AGREEMENT, is dated _April 2, 2020__ and made effective April 1, 2020
(“Effective Date”) between TELACU Construction Management with offices located at 604 N.
Eckhoff Street, Orange, California 92868 (“Contractor”), and the HOUSING TRUST FUND
CORPORATION, having its principal office at 38-40 State Street, Albany, New York 12207
(“HTFC”). Each of the foregoing are referred to individually herein as a “Party” and collectively
the “Parties.”

WITNESSETH:
WHEREAS, pursuant to the Robert T. Stafford Disaster Relief and Emergency
Assistance Act as amended (42 U.S.C. § 5121-5207) (the “Stafford Act”), portions of the State
of New York (“State”) received major disaster declarations as a result of Hurricane Sandy,
Hurricane Irene, and Tropical Storm Lee (the “Storms”);
WHEREAS, the State has received an allocation of Community Development Block
Grant Disaster Recovery (“CDBG-DR”) funds from the United States Department of Housing
and Urban Development (“HUD”) for the purpose of providing assistance to recover from the
Storms;
WHEREAS, HTFC is authorized to administer CDBG-DR funds in the State;
WHEREAS, HTFC seeks Contractor services in order to assist HTFC in administering
these funds (Exhibit A) (also referred to herein as the “Scope of Services”);
WHEREAS, the Contractor is engaged in the business of providing the types of services
set out in the Scope of Services of this Agreement;
WHEREAS, HTFC and Contractor desire to enter into this Agreement, under which
Contractor shall provide all or some portion of the above-referenced Scope of Services pursuant
to this Agreement and a relevant task order(s) (“Task Order(s)”) (“Services”);
WHEREAS, HTFC is the signatory to this Agreement, the Governor’s Office of Storm
Recovery (“GOSR”) and its representatives shall administer the day-to-day activities and
operations set forth herein and in any Task Order(s); and
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NOW, THEREFORE, pursuant to and in consideration of the above, and other mutual
covenants and obligations herein contained, it is
STIPULATED AND AGREED as follows:
1.

General Obligations of the Contractor.
(a)

This Agreement incorporates by reference as if set forth herein the Contractor’s

proposal dated October 25,2019 and January 8, 2020 and any subsequently submitted
documents, communications and representations (“Proposal Documents”) utilized by HTFC in
evaluating the Contractor for award of this Agreement.
(b)

This Agreement sets forth the general terms and conditions governing the entire

Scope of Services (Exhibit A) that HTFC may seek and the actual Services obligated by HTFC
pursuant to a properly executed Task Order. This Agreement alone does not obligate
compensation to be paid by HTFC or Services to be performed by the Contractor. Services and
compensation for such Services shall only be obliged upon the proper and complete execution of
a Task Order.
(c)

The Contractor shall thoroughly familiarize itself with the nature and scope of the

Scope of Services under this Agreement and with matters which may affect this Scope of
Services, including the Law governing the Scope of Services and this Agreement. “Law” means
all existing and future federal, state, and local statutes, laws, codes, ordinances, decrees, rules,
regulations, requirements, required permits and licenses, and orders, of any governmental
authority, entity, or agency whether federal, state, municipal, local, or other government body or
subdivision, including the regulations governing CDBG-DR funds and the requirements for
contracting with the State of New York. Some, but not all, of the requirements are incorporated
by references in Appendix I – III. Any failure by the Contractor to thoroughly familiarize itself
with and understand such matters shall not relieve the Contractor of its obligations under this
Agreement or any Task Order hereunder. Changes in Law after the applicable Task Order date
which require changes in the Services, or in Contractor’s means and methods, shall not entitle
Contractor to any adjustment in the Task Order Price. For the avoidance of doubt, a change in
Law shall include a change in the interpretation or administration of any Law, administrative
protocols or procedures.
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Execution of each Task Order shall be deemed a representation by the Contractor

that, before the applicable Task Order date: (i) Contractor has had the opportunity to inspect, if
reasonably warranted, and is familiar with the nature and location of the Project Site, other
physical conditions relevant to the Services, and the jurisdiction and rules involved or to be
involved in the Project; and (ii) the Contractor has become familiar with other applicable general
and local conditions which may be material to Contractor’s performance of the Services and the
observable condition of, and all existing buildings and structures (if any) on or adjacent to, the
Project Site; and (iii) the Contractor has afforded its subcontractors/sub-consultants the
opportunity to conduct such inspections and to become familiar with such general and local
conditions.
(e)

{RESERVED}

(f)

The Contractor shall perform the Services contained in any Task Order in a

diligent, safe, and workmanlike manner that conforms to generally accepted industry and
professional practices, and the care and skill ordinarily exercised, for such Services. The
Contractor will perform work under this contract by competent personnel under the management,
supervision, and direction or employment of, the Contractor.
(g)

The “Starting Date” for the Services on the Project shall be as specified in the

applicable Task Order. The “Completion Date” for all the Services of the Contractor on each
Project shall be as specified in the applicable Task Order, subject to extension if and to the extent
permitted with the prior written approval of HTFC as evidenced by a fully executed Change
Order to the applicable Task Order. Subject to such approved extension, time is of the essence
of the Contractor’s completion of the work on or before the completion date. The Contractor
shall commit adequate resources to perform the Services under each Task Order by the
Completion Date.
(h)

The Contractor shall submit all compliance documentation required by Appendix

III attached hereto, or otherwise required by any RFP, Task Order(s), or other attachments to this
Contract for Services or any Task Order(s), by electronic submission to GOSR’s Management
System of Record, Elation Systems, in such form and with such frequency as set forth in the
applicable requirements document(s).
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The Contractor understands that it is of great importance to HTFC to keep the cost

of the Project within the approved budget and will manage the construction of the Project within
the constraints of the approved budget. If the estimated costs of completing the Project exceed
the approved budget, the Contractor will revise the construction management plan with the goal
of bringing the costs within the approved budget at no additional cost to HTFC. If HTFC decides
to increase the approved budget for any reason, such increase shall not result in any increase in
the Total Fee or otherwise require HTFC to make additional payments to Contractor.

2.

General Obligations of HTFC.
(a)

HTFC agrees to compensate the Contractor for its performance of the Services

under any proper and fully executed Task Order at the schedule set forth in the applicable Task
Order and at the rates established in Exhibit B (also referred to herein as the “Fee Schedule”).
Contractor agrees that in no event will HTFC pay the Contractor more than $16,000,000.00
(“Total Fee”) for the Services under all Task Orders under this Agreement. The Contractor
under no circumstances shall exceed the Total Fee without a properly and fully executed
modification placed against this Agreement. HTFC will not be obligated to remit payment to the
Contractor for any fees or expenses (including termination costs and travel expenses) if to do so
would exceed the Total Fee, and the Contractor shall not be obligated to continue performance if
to do so would cause the Contractor’s fees to exceed the Total Fee, unless and until the Parties
properly and fully execute a modification against this Agreement.
(b)

HTFC shall, in its sole discretion, determine the extent to which it will use the

Services of the Contractor. This Agreement does not guarantee any minimum number of hours
or amount of funds to be utilized over its term.
(c)

Nothing herein is intended nor shall it be construed as creating any exclusive

arrangement with the Contractor. The Contractor shall not restrict HTFC from contracting with
other entities for any or all of the Services contained in the Scope of Services.
3.

Task Order Contract. All Services and compensation shall be obligated pursuant to a

Task Order, which shall include: 1) a Statement of Work that will set forth the specific Services
and quantity of such Services; and 2) the compensation and payment schedule of such
compensation based upon the fees set forth in the Fee Schedule at Exhibit B.
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Ownership and Use of Documents.
(a)

The Contractor agrees that all plans, specifications, drawings and other documents of
any kind whatsoever, and in whatever medium expressed, prepared by the Contractor
pursuant to any Task Order or otherwise (the "Project Documents"), and all rights
therein (including trademarks, trade names, rights of use, copyrights and/or other
proprietary rights), shall be and remain the sole property of HTFC (whether or not
HTFC or the Property Owner undertakes, terminates, or completes the applicable
project, or HTFC or the Contractor terminates this Agreement for any reason
whatsoever). Contractor agrees in any event that the Project Documents are or shall be
deemed "works for hire" and, for the avoidance of doubt, hereby irrevocably,
perpetually, and unconditionally assigns to HTFC all right, title and interest therein.

(b)

Submission or distribution of the Project Documents to meet official regulatory
requirements or for other purposes in connection with the applicable project is not to
be construed as publication in derogation of HTFC's rights. For the avoidance of doubt,
HTFC shall own all right, title, and interest in and to the hard copies of all Project
Documents, as well as all other physical deliverables (including models, renderings,
and other presentation materials) prepared and/or furnished by Contractor to HTFC
pursuant to the Agreement. Except as expressly provided in this Agreement, the
Contractor shall not use (or distribute) the Project Documents, or any other material
relating to the applicable Task Order or project, without HTFC's prior written consent.

(c)
5.

This Section 4 shall survive the termination or expiration of this Agreement.
Period of Agreement. This Agreement shall commence as of the Effective Date and shall

terminate one (1) year from the Effective Date. Thereafter, at HTFC’s sole discretion, HTFC
may exercise up to three (3) one-year extensions at additional cost to HTFC based upon costs to
be negotiated. Any extension of this Agreement shall be mutually agreed to by the Parties in
writing through a modification to the Agreement. If the Agreement is not modified, unless
otherwise instructed by HTFC, by the end of the period of the Agreement, Contractor shall
deliver any and all Property belonging to HTFC to a location designated by HTFC. In addition,
the Contractor, at no additional cost, shall: (a) cooperate fully at the direction of HTFC in the
orderly transition of the Services to its successor; and (b) undertake the orderly cessation of the
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Services. For the purposes of this provision, “Property” means all tangible and real property
owned or leased by HTFC. HTFC property includes both HTFC-furnished and Contractoracquired property. HTFC property includes material, equipment, special tooling, special test
equipment, and real property. Intellectual property shall be governed by Appendix I, Article 8.
6.

Contractor Representations and Warranties. The Contractor represents, covenants and

warrants that:
(a)

The Contractor is a company in good standing and qualified to carry on business

in the State of New York and has the approval, capacity, and authority to enter into this
Agreement and to perform the obligations of the Contractor under this Agreement;
(b)

This Agreement does not in any way conflict with any other agreements of the

Contractor;
(c)

The Contractor possesses the business, professional, and technical expertise, and

training required to perform the Services;
(d)

The Contractor has or shall obtain, or cause to be obtained, all personnel

necessary, with appropriate education, experience and expertise, to undertake and provide the
Services in a manner satisfactory to HTFC.
(e)

The Contractor possesses the equipment, facilities, and employees to perform the

obligations under this Agreement;
(f)

The Contractor and/or its facilities, employees, or agents, have been issued, as of

the date of this Agreement and throughout the term of the Agreement, all material permits,
licenses, certificates, or approvals required by applicable Law necessary to perform the Services;
and
(g)

That all documents, including, but not limited to, invoices, billings, back-up

information for invoices, and reports submitted by the Contractor to HTFC in connection with
the Services are complete and accurate to the best of the knowledge of the Contractor. The
Contractor represents that HTFC, for whatever purpose, may rely upon all such documents and
the data therein as being complete and accurate. The Contractor agrees to promptly notify HTFC
upon discovery of any instances where the Contractor becomes aware of any discrepancies in
relation to documents under this Section.
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Inspection & Acceptance. The Contractor shall only tender for acceptance those items

that conform to the requirements of this Agreement. HTFC reserves the right to inspect or test
any deliverables or Services that have been tendered for acceptance. HTFC may require repair
or replacement of nonconforming Services at no increase in compensation. If repair/replacement
or reperformance will not correct the defects or is not possible, HTFC may seek an equitable
price reduction or adequate consideration for acceptance of nonconforming Services. HTFC must
exercise its post-acceptance rights (1) within a reasonable time after the defect was discovered or
should have been discovered; and (2) before any substantial change occurs in the condition of the
item, unless the change is due to the defect in the item.
8.

Changes. HTFC, without invalidating this Agreement, may make changes in the

Contractor’s basis Services specified in Exhibit A. Contractor shall promptly notify HTFC if
such changes are anticipated to increase the compensation billed by the Contractor or the change
the schedule for delivery of the Services.
9.

Payment Process and Accounting Procedures.
(a)

Payment for all Services shall be made in United States currency.

(b)

Payment will be made upon receipt of an accurate and complete invoice from the

Contractor for Services rendered, in conformance with the Task Order’s payment schedule.
(c)

HTFC reserves the right to refuse payment on any portion thereof, until such

portion is acceptably presented.
(d)

Except as may be specifically provided in the Task Order, the Contractor is solely

responsible for all the Contractor’s costs and any other expenses necessarily and incidentally
incurred in order to complete the Services.
(e) The Contractor shall submit an electronic invoice to GOSR’s invoice management
system of record, Elation Systems. The Contractor, and all authorized subcontractors performing
work pursuant to this Agreement, shall obtain an Elation Systems account by registering at
https://www.elationsys.com/app/Registration. Each invoice submitted to Elation Systems must
include all applicable supporting documentation, including but not limited to:
i.

Name and address of the Contractor;

ii.

Invoice date and number;
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iii.

Task Order number;

iv.

Description of services, quantity of Services, unit or rate of measure of the
items delivered;

v.

If applicable, shipping number and date of shipment, including the bill of
lading number and weight of shipment if shipped on Government bill of
lading;

vi.

Terms of any discount for prompt payment offered;

vii.

Receipts and expense reports;

viii.

Subcontractor invoices;

ix.

Federal and state forms;

x.

Name and address of official to whom payment is to be sent;

xi.

Name, title, and phone number of person to notify in the event of defective
invoice; and

xii.
(f)

Additional information as reasonably required by GOSR.

All amounts paid by HTFC to the Contractor are subject to audit by HTFC, as set

forth in Section 10 of this Agreement.
(g)

Payment will only be made to Contractor via ACH (Automated Clearinghouse)

transfer, i.e., direct deposit to the Contractor’s account. Contractor must provide HTFC with a
completed Designation of Depository for Direct Deposit of HTFC Funds form (a copy of which
is attached as Exhibit C). Contractor is solely responsible for the information provided on the
form and for updating it as necessary.
(h)

Payments are made pursuant to HTFC’s Prompt Payments Policy, a copy of

which may be obtained from HTFC’s Assistant Treasurer at the address indicated above.
(i)

Payment received hereunder shall be the full and complete satisfaction of any and

every claim resulting from the approved items in such requisition.
(j)

HTFC’s payment of all or a part of an invoice shall neither relieve the Contractor

of any of its obligations under this Agreement nor constitute a waiver of any claims by HTFC.
10.

Termination of Agreement.
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Termination for Cause. If, through any cause, the Contractor shall fail to fulfill in

a timely and proper manner his obligations under this Agreement, or if the Contractor shall
violate any of the covenants, agreements, or stipulations of this Agreement, HTFC shall
thereupon have the right to terminate this Agreement by giving written notice to the Contractor
of such termination and specifying the effective date thereof, at least ten (10) business days
before the effective date of such termination. In such event, all finished or unfinished
documents, data, studies, surveys, drawings, maps, models, photographs, and reports prepared by
the Contractor under this Agreement shall, at the option of the HTFC, become HTFC’s property
and the Contractor shall be entitled to receive just and equitable compensation for any work
satisfactorily completed hereunder. Notwithstanding the above, the Contractor shall not be
relieved of liability to HTFC for damages sustained by HTFC by virtue of any breach of the
Agreement by the Contractor, and HTFC may withhold any payments to the Contractor for the
purpose of set-off until such time as the exact amount of damages due HTFC from the Contractor
is determined.
(b)

Termination for Convenience. HTFC may terminate this Agreement at any time

by giving at least ten (10) business days’ notice in writing to the Contractor. If this Agreement is
terminated by HTFC as provided herein, the Contractor will be paid for the time provided and
expenses incurred up to the termination date.
(c)

Upon termination of this Agreement, the Contractor, at no additional cost, shall:

(a) cooperate fully at the direction of HTFC in the orderly transition of the Services to its
successor; and (b) undertake the orderly cessation of the Services.
11.

Supervision of Services.
(a)

HTFC may, upon reasonable prior notification, call meetings which shall be

attended by representatives of the Contractor.
(b)

The Contractor will cooperate with HTFC at all times during the performance of

Services and promptly study and act upon, as is commercially reasonable, all HTFC
recommendations and proposals.
(c)

The Contractor shall cooperate with HTFC in promptly completing and

submitting all documents and records required by HTFC or other authorized representative of the
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State of New York and otherwise comply with all applicable orders, administrative rules,
regulations and procedures of HTFC for the proper administration of the Services.
Audit and Inspection Rights. HTFC’s access to records, audit and inspection rights are subject to
the provisions set forth in Appendices I and II. Notwithstanding the time periods set forth therein,
Contractor shall maintain all records connected with this Agreement in accordance with GOSR’s
Record Retention Policy as follows:
The State has determined that it will apply a more stringent policy relative to the retention of
documents. This more stringent requirement also ensures the State’s compliance with the
requirements noted in the CPD Notice issued February 11, 2014. State grantees and/or Contractors
(as applicable) shall be required to retain all financial records, supporting documents, statistical
records, and all other pertinent records and documents (collectively, the “Records”) (i) for three
(3) years from the time of closeout of HUD’s grant to the State or for the period provided in the
CDBG regulations at 24 CFR 570.487 (or other applicable laws and program requirements) and
24 CFR 570.488, or (ii) six (6) years after the closeout of a CDBG-funded project pursuant to
42 USC 12707(a) (4) and New York Civil Practice Law and Rules §213, whichever may be
longer. Notwithstanding the latter, in the event that litigation, claims, audits, negotiations, or other
actions that involve any of the records citied commences prior to the retention period, then all such
records must be retained until completion of the actions and resolution of all issues, or for the
retention period, whichever occurs later.

12.

Indemnity & Insurance.
(a) Indemnity: Contractor shall, and hereby agrees, to hold harmless, defend (with
counsel acceptable to HTFC), and indemnify HTFC, and its successors, affiliates,
or assigns, and any of their employees, officers, directors, attorneys, consultants,
agents, managers, representatives, and affiliates (collectively, “HTFC”), from and
against any and all losses, expenses, claims, demands, damages, judgments,
liabilities or alleged liabilities, costs of any form or nature whatsoever (including
reasonable attorneys’ fees), resulting from, arising out of, or in consequence of
any action or cause of action in connection with this Agreement, the Services or
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Scope of Services, or any Task Order(s), including, but not limited to, property
damage, any injuries or death sustained by any persons, employees, agents,
invitees and the like, any infringement of copyright, royalty, or other proprietary
right in consequence of any design(s) created and/or specifications prepared in
accordance with the Agreement, the Services or Scope of Services, or any Task
Order(s), any injuries or damages resulting from defects, malfunction, misuse, etc.
of Contractor-provided equipment and materials, any violations of law, violations
of this Agreement, or the conduct (including any acts, omissions, malfeasance, or
willful misconduct) of Contractor or any subcontractor or supplier of any level or
tier or anyone directly or indirectly employed by any of them or anyone for whose
acts they may be liable.
This indemnity shall expressly include, but is not limited to, the obligation
of Contractor to indemnify and reimburse HTFC for any and all attorneys’ fees
and other litigation or dispute resolution costs incurred, or to be incurred, in
HTFC’s enforcement of this Agreement, or any portion thereof, against
Contractor or otherwise arising in connection with this Agreement. This clause
shall survive indefinitely the termination of this Agreement for any reason.
It is expressly understood and agreed that the risk of loss for property damage
during the course of construction or other work passes to HTFC only after
completion of the work enumerated in the Agreement, Services or Scope of
Services, or any Task Order(s). Accordingly, all of the indemnity provisions of
this section 12(a) shall also apply to any losses sustained prior to the passing of
risk of loss to HTFC. This clause shall survive indefinitely the termination of this
Agreement for any reason.
Notwithstanding the foregoing provisions of this section 12(a), Contractor
remains liable, without monetary limitation, for direct damages for personal
injury, death or damage to real property or tangible personal property or
intellectual property attributable to the negligence or other tort of Contractor, its
officers, employees or agents.
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b) Insurance: Contractor shall procure and maintain, at its sole cost and expenses, in
full force and effect without interruption during all periods of services covered by
this Agreement, the Services or Scope of Services, or any Task Order(s),
insurance of the type, and with the limits and deductibles, as follows:
i.

Commercial General Liability Insurance. In an amount not less than
One Million Dollars ($1,000,000.00) per occurrence, bodily injury
(including death) and property damage combined; One Million Dollars
($1,000,000.00) per occurrence for personal and advertising injury; Two
Million Dollars ($2,000,000.00) products/completed operations
aggregate; and Two Million Dollars ($2,000,000.00) per location
aggregate. Such insurance shall be written on an “occurrence” basis and
shall apply on a primary, non-contributory basis irrespective of any other
insurance, whether collectible or not. The policy(ies) shall be endorsed
to name HTFC and the State of New York as “Additional Insureds”.

ii. Comprehensive Automobile Liability. In an amount not less than One
Million dollars ($1,000,000.00) combined single limit for both bodily
injury and property damage covering all owned, non-owned and hired
vehicles utilized in or related to Contractor’s activity or performance
under the Agreement, the Services or Scope of Services, or any Task
Order(s).
iii. Workers’ Compensation Insurance and Disability Benefits Insurance.
Covering employers’ liability, workers compensation coverage, and
disability benefits coverage as required by the provisions of the
Workers’ Compensation Law (WCL) of the State of New York.
iv. Standard “All Risk” Property Insurance covering all equipment and
material (owned, borrowed or leased by Contractor or its employees)
utilized and/or related to Contractor’s activity or performance under the
Agreement, the Services or Scope of Services, or any Task Order(s), to
the full replacement value, and which shall allow for a waiver of
subrogation in favor of HTFC. Contractor hereby agrees to waive its
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right of subrogation against HTFC. Failure of the Contractor to secure
and maintain adequate coverage shall not obligate HTFC, its agents of
employees, for any losses.
v. Excess Liability Insurance. In an amount not less than Eight Million
Dollars ($8,000,000.00) per occurrence and Eight Million Dollars
($8,000,000.00) per location aggregate limit, applying on a primary,
non-contributory basis irrespective of any other insurance, whether
collectible or not, and applying in excess over all limits and coverages
noted in paragraphs (i) and (ii) above. This policy shall be written on an
“occurrence” basis and shall be endorsed to name HTFC and the State of
New York as “Additional Insureds”.
In additionvi. If Contractor is providing Professional Services (other than as a
Pollution Mitigation and/or Abatement Contractor- see vii below),
Professional Liability Insurance. In an amount not less than Two
Million Dollars ($2,000,000.00) per claim limit, providing coverage for
damages arising out of the acts, errors or omissions of the Contractor
and/or those acting under the Contractor’s direction or control and/or
those for whose acts the Contractor may be liable, and relating to the
professional services rendered. In the event that coverage under such
policy is terminated upon or after completion of the project, then an
extended reporting period of not less than two (2) years will be
purchased by Contractor.
vii. If Contractor is providing Professional Services as a Pollution Mitigation
and/or Abatement Contractor, Professional Liability Including Pollution
Legal Liability Insurance. In an amount not less than Two Million
Dollars ($2,000,000.00) per claim limit, providing coverage for damages
arising out of the acts, errors or omissions of the Contractor and/or those
acting under the Contractor’s direction or control and/or those for whose
acts the Contractor may be liable, and relating to the professional
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services rendered. In the event that coverage under such policy is
terminated upon or after completion of the project, then an extended
reporting period of not less than two (2) years will be purchased by the
Contractor. HTFC and the State of New York shall be named as
“Additional Insureds” on the Pollution Legal Liability coverage.
All policies shall be written with insurance companies licensed to do business in
New York and rated not lower than A+ in the most current edition of AM Best’s
Property Casualty Key Rating guide. All policies will provide primary coverage
for obligations assumed by Contractor under this Agreement, the Services or
Scope of Services, or any Task Order(s), and shall be endorsed to provide that
HTFC shall receive thirty (30) days prior written notice in the event of
cancellation, non-renewal or material modification of such insurance.
The Contractor shall provide Certificates of Insurance to HTFC prior to the
commencement of work, and prior to any expiration or anniversary of the
respective policy terms, evidencing compliance with all insurance provisions set
forth above, and shall provide full and complete copies of the actual policies and
all endorsements upon request. Failure to provide adequate or proper certification
of insurance, specifically including HTFC and the State of New York as
“Additional Insureds”, shall be deemed a breach of contract.
An Accord Certificate of Insurance is an acceptable form to submit evidence of
all forms of insurance coverage except Workers’ Compensation Insurance and
Disability Benefits Insurance. For evidence of Workers’ Compensation Insurance,
the contractor must supply one of the following forms: Form C-105.2 (Certificate
of Workers’ Compensation Insurance issued by a private carrier), Form U-26.3
(Workers Compensation Insurance issued by the State Insurance Fund), Form SI12 (Certificate of Workers’ Compensation Self- insurance), Form GSI-105.2
(Certificate of Participation in Workers’ Compensation Group Self-Insurance), or
CE-200 (Certificate of Attestation of Exemption from NYS Workers’
Compensation and/or Disability Benefits Coverage). For evidence of Disability
Benefits Insurance, the contractor must supply one of the following forms: Form
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DB-120.1 (Certificate of Disability Benefits Insurance), Form DB-155
(Certificate of Disability Benefits Self-Insurance), or CE-200 (Certificate of
Attestation of Exemption from NYS Workers’ Compensation and/or Disability
Benefits Coverage).
Subcontractors under this Agreement shall only be subject to b(i)-(iv) of this
Section, except that (b)(vi)-(vii) shall apply where applicable. However
Contractor shall require subcontractors to maintain greater limits and/or other or
additional insurance coverages if greater limits and/or other or additional
insurance coverages are (a) generally imposed by the Contractor given its normal
course of business for subcontracts for similar services to those being provided by
the subcontractor at issue; or (b) reasonable and customary in the industry for
similar services to those anticipated hereunder.
13.

Assignment and Subcontracting.
(a)

The Parties’ rights regarding assignment and subcontracting are subject to terms

of Appendix II. The right to assign this Agreement or subcontract any of the Services under a
Task Order to this Agreement is generally prohibited without prior written approval of HTFC.
(b)

Any change of control by the Contractor, shall be deemed an assignment that

requires prior written consent. A “change of control” includes any merger, consolidation, sale of
all or substantially all of the assets or sale of a substantial block of stock of the Contractor.
(c)

As part of any subcontract hereunder, after Contractor receives written approval,

the Contractor must incorporate the terms of this Agreement in its subcontract, including those
Insurance requirements which are applicable to subcontractors pursuant to Section 12(b), so that
the terms apply in the same manner and with the same effect as set forth in this Agreement and
Task Orders hereunder. If the Contractor does subcontract out any portion of the Services, after
notice and consent are given, nothing contained in this Agreement or otherwise, shall create any
contractual relationship between HTFC and the Contractor’s subcontractors, and no subcontract
shall relieve the Contractor of its responsibilities and obligations hereunder. The Contractor
agrees to be as fully responsible to HTFC for the acts and omissions of its subcontractors of any
level or tier and of persons either directly or indirectly employed by any of them as it is for the
acts and omissions of Contractor and for persons directly employed by the Contractor.
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The Contractor’s obligation to pay its subcontractors is an independent obligation

from HTFC’s obligation to make payments to the Contractor. As a result, HTFC shall have no
obligation to pay or to enforce the payment of any moneys to any subcontractor.
14.

Compliance with Law.
(a)

The Contractor shall comply with all Law applicable to this Agreement and the

Services performed hereunder.
(b)

The Contractor shall promptly notify HTFC in writing upon discovery of any

failure, or any allegation of any failure, of the Contractor to comply with any applicable Law
relevant to the performance of Services or any requirement of this Agreement.
(c)

Duties and obligations imposed by the Agreement, and rights and remedies

available thereunder, shall be in addition to and not a limitation of duties, obligations, rights, and
remedies otherwise imposed by applicable Law.
15.

Confidentiality. For purposes of this Article, the term “Confidential Information” as used

herein means all material and information, whether written or oral, received by the Contractor
from or through HTFC or any other person connected with the Project, or developed or otherwise
received or obtained by the Contractor in connection with the Project or the performance of
Services under this Agreement. Confidential Information shall include, but not be limited to,
samples, substances, and other materials, conversations, correspondence, records, notes, reports,
and other documents, in draft or final form, including any documentation or data relating to the
results of investigations, testing, sampling in laboratory or other analysis, and all conclusions,
interpretations, recommendations and/or comments relating thereto. The term “Contractor” as
used herein includes all officers, directors, employees, agents, representatives and subconsultants
of the Contractor.
(a)

Contractor shall mark all Confidential Information as “Privileged and
Confidential” and keep all Confidential Information in a secure location within
Contractor’s offices.

(b)

Contractor shall hold the Confidential Information in trust and confidence, shall
not disclose the Confidential Information or any portion thereof to any third party
without the prior written consent of HTFC, and shall not use the Confidential
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Information or any portion thereof for any purpose whatsoever except in
connection with the performance of the Services under the Agreement.
(c)

Contractor shall notify HTFC immediately upon receipt by the Contractor of any
request for Confidential Information.

16.

Miscellaneous Provisions.
(a)

Force Majeure. Any delay or failure of either party to perform its obligations

hereunder shall be suspended if, and to the extent, caused by the occurrence of a Force Majeure.
In the event that either Party intends to rely upon the occurrence of a force majeure to suspend or
to terminate its obligations, such Party shall notify the other Party in writing immediately, or as
soon as reasonably possible, setting forth the particulars of the circumstances. Written notices shall
likewise be given after the effect of such occurrence has ceased.
“Force Majeure” means riots, wars, civil disturbances, insurrections, acts of terrorism,
epidemics, acts of nature whose effects prevent safe passage of vehicles upon state or federal
highways for a continuing period of not less than fourteen (14) days and federal or state
government orders, any of which is beyond the reasonable anticipation or control of the applicable
Party and which prevents performance of this Agreement, but only to the extent that due diligence
is being exerted by the applicable Party to resume performance at the earliest possible time.
(b)

Calendar Days. Any reference to the word “day” or “days” herein shall mean

calendar day or calendar days, respectively, including weekends and Federal Holidays, unless
otherwise expressly provided. To the extent a deadline falls on a weekend or Federal Holiday,
the next business day shall be the applicable deadline.
(c)

No Third Party Beneficiary. This Agreement is intended solely for the benefit of

the Parties hereto, and no third party has any right or interest in any provision of this Agreement
or as a result of any action or inaction or of any party in connection therewith.
(d)

Authorization. The Contractor, or the representative(s) signing this Agreement on

behalf of the Contractor, represents and warrants that the Contractor has full power and authority
to enter into this Agreement and to perform the obligations set forth herein, and that the
representatives signing this Agreement have the authority to execute this Agreement on behalf of
the Contractor and to bind the Contractor to its contractual obligations hereunder.
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Survivability. Notwithstanding any other provisions of this Agreement or a Task

Order hereunder, or any general legal principles to the contrary, any provision of this Agreement,
including all Appendices, Exhibits, Task Orders, modifications and any other related Agreement
document that imposes or contemplates continuing obligations on a Party will survive the
expiration or termination of this Agreement.
(f)

Notices. Notwithstanding the Notice requirements in Appendix II, all notices and

other communications given hereunder shall be in writing and delivered by hand or mailed by
United States first class registered or certified mail, return receipt requested. Notice shall be
deemed to have been given, if delivered by hand, when actually received by the Party being
notified, or, if mailed, when addressed:
(i) if to the CONTRACTOR, as follows:
TELACU Construction Management
John Clem
President
604 N. Eckhoff Street,
Orange, California 92868

and (ii) if to HTFC, to the attention of and at the following address:
HTFC
Emily Thompson
Acting General Counsel
Governor’s Office of Storm Recovery
25 Beaver Street
New York, NY 10004

(g)

Order of Precedence. This Agreement and all attachments and exhibits hereto,

and all referenced documents, constitute the entire agreement between the Parties with respect to
the matters herein, and integrates, merges, and supersedes all prior negotiations, representations,
or agreements relating thereto, whether written or oral, except to the extent they are expressly
incorporated herein. The provisions of this Agreement and the accompanying document shall be
construed and interpreted as consistent whenever possible. Unless otherwise stated elsewhere in
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this Agreement, any conflicts in this Agreement and the accompanying documents shall be
resolved in accordance with the following descending order of precedence:
i.

Appendix I – HUD General Provisions

ii.

Appendix II – Standard Clause for all HTFC Contracts

iii.

Appendix III – Diversity Forms

iv.

Appendix IV – Construction Related Terms and Forms (if applicable)

v.

Appendix A- Standard Clauses for New York State Contracts

vi.

This Agreement

vii.

Exhibit A- Scope of Services

viii.

Exhibit B- Fee Schedule

ix.

The applicable Task order

x.

Proposal Documents

xi.

Exhibit C – Designation of Depository for Direct Deposit of HTFC Funds

(h)

The Contract Documents, including all Task Order(s), shall be construed and
enforced in accordance with, and governed by, the laws of the State of New York
(without regard to principles of conflicts of laws). The Contractor and HTFC
agree that any legal action with respect to this Agreement and all Task Order(s)
shall be brought and maintained only in the Supreme Court of the State of New
York, NY County, and the Parties hereby accept (and submit to) the jurisdiction
of such court.

(i)

If any Court determines that any provision of the Contract Documents is illegal or
unenforceable, the Contract Documents shall remain in effect in accordance with
their terms, excluding the provision declared to be illegal or unenforceable.

(j)

Except as otherwise provided in this Agreement, the Contract Documents may not
be modified or amended (or any term or provision waived or discharged) except in
writing signed by the party against whom enforcement of such amendment,
modification, waiver or discharge is intended to be effective. No action, failure to
act, course of dealing, or delay of HTFC shall constitute a waiver by HTFC of
Contractor’s compliance with the terms and conditions of the Contract Documents

Contract for Services

Page 20

nor shall preclude any other or further exercise thereof or the exercise of any other
right, power or remedy.

EXHIBIT A
Scope of Work, Deliverables and Performance Standards
TELACU CONSTRUCTION MANAGEMENT
Task 1 – Project Management Support
The Contractor shall provide Project Management Support services to advise and support the
development of sound policy-based, programmatic, financial, and operational decisions. The
key services to be provided include, but are not limited to, the following activities:
a.) Develop (and/or work with various internal and external stakeholders and vendors to
prepare) project and program work plans, schedules, deliverables and budgets
b.) Aid GOSR in strategic, results-oriented, program management including support in the
oversight of vendors, contractors, and labor and provide operational support in project work
plans, schedules, deliverables and budget
c.) Represent GOSR across a variety of projects to a variety of different stakeholders to ensure
efficient implementation and compliance with regulations; provide support to implement
programs and grant closeouts, developing written materials
d.) Provide operational and logistical support as needed to implement projects and programs,
including program and grant closeout
e.) Provide construction management/construction administration support across a variety of
projects and programs in various phases to ensure that they are implemented efficiently, costeffectively, and in compliance with all governing regulations
Task 2 – Case Management
The Contractor shall provide Case Management services to provide front-line customer
representatives, case management services, case file quality controls, and high-level case-specific
issue resolution. The key services to be provided include, but are not limited to, the following
activities:
a.) Provide services to close out remaining applicants across various GOSR Programs in
accordance with a Program’s specific policies and procedures.
b.) Manage, potentially sensitive and nuanced, interaction with program applicants including
in-person, phone, and email correspondence.
c.) Provide a level of quality control for the Closeout of a CDBG-DR-compliant program file
including services to verify benefits received by applicants.
d.) Coordinate with applicants, design professionals, municipalities, sub-recipients, program
staff, and other stakeholders to facilitate the resolution of cases and achieve final
file/project/program closeout
Task 3 – Policy and Regulatory Consulting
The Contractor shall provide Policy and Regulatory Consulting services to provide support to
GOSR staff in the management of the CDBG-DR programs. The key services to be provided
include, but are not limited to, the following activities:
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a.) Provide quantitative and qualitative support and review for assigned cases
b.) Provide as needed expert advisory services and analysis regarding the applicability of
federal regulations for funded activities
c.) Identify and advise GOSR on any potential program and project compliance risks and
issues, and develop mitigation strategies
d.) Work with GOSR to prepare written reports and analysis and contribute to the preparation
of a broad range of policy documents, action plans, and other materials regarding the
assessment and implementation of programs and projects
e.) Provide strategy support to help GOSR achieve national objectives and meet eligibility
requirements
f.) Provide support to help GOSR comply with CDBG-DR grant closeout requirements
including the development of auditable files
g.) Support GOSR staff in developing and implementing program and GOSR developed close
out processes
h.) Serve as a subject matter expert SME on federal policy and regulatory issues
Task 4 - Inspection
The Contractor shall provide Inspection services for GOSR-funded projects to confirm the
scope of work identified on a program-by program basis. The key services to be provided
include, but are not limited to, the following activities:
a.) Identify the unmet recovery need as the scope of work necessary to repair buildings to a
decent, safe and sanitary condition outlined by HUD and to a fire, life, safety standard
outlined by the New York State Uniform Building Code and / or local building code where
necessary
b.) Providing support to the Program in understanding the cost of repair identified by an
inspector and by understanding the existing conditions of specific projects in specific
communities. This work is generally done through:
i.

preparing construction cost estimates to support change orders

ii.

Imputation and quality control of information detailed in Xactimate software

iii.

Professional advice on the architecture and engineer of specific scopes of work

iv.

Review of plans, permits, and an analysis of local zoning ordinance

v.

Development of plans, permits, professional opinions and other deliverables to
solve multivariate problems surrounding design and construction projects.

Task 5 – Research, Analysis and Information Support
The Contractor shall provide Research, Analysis and Information Support services to assist
GOSR with the key services to be provided below which include, but are not limited to, the
following activities:
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a.) Provide technical support to GOSR staff in creating compliance reporting criteria for
Community Development Block Grant – disaster recovery (CDBG-DR) and other federally
funded projects
b.) Perform a variety of qualitative and quantitative analyses related to federal and state
reporting requirements including, but not limited to financial analysis and reporting,
operational analysis, vendor compliance reporting, programmatic performance reporting,
trend analysis, research among others
c.) Support the planning, design, development, and implementation of information
technology, record keeping, and data tools and solutions to manage, track, and report on the
progress and delivery of a variety of programs and projects. This includes identifying,
coordinating, and contracting with partner firms that can evaluate and assess GOSR’s
existing data management systems and reporting tools
i. Perform data migration and record retention
Key Deliverables
All deliverables must be provided format amenable to GOSR and based on transferrable, industry
standards, wherever possible. The key deliverables per Task to be provided include the following,
but are not limited to:
Task 1 – Project Management Support
a.) Project Budgets and projections
b.) Project policy and procedure guidelines
c.) Construction, Project, Program Management Tracking and Reportage and other agreed
upon reports to the agency, including:
i.
Labor Compliance Report
ii.
Risk Management Report
d.) System to sustain construction- and /or project management-related data
e.) Provide copies of all correspondence with external stakeholders, applicants and other
parties
Task 2 – Case Management
a.)
b.)
c.)
d.)
e.)

Provide workload and production projections and other agreed upon reports to the agency
Provide updated versions of day-to-day procedures
Case Management Tracking and Reportage and day-to-day management systems
Provide documentable resolution of Applicant issues
Provide evidence of file review, verification of benefits and verification of the completion
of other case-based compliance requirements
f.) Provide copies of all correspondence with external stakeholders, applicants and other
parties
Task 3 - Research, Analysis and Information Support and Policy and Regulatory Consulting
a.) Provide workload and production projections and other agreed upon reports to the agency
b.) Provide for the delivery of complete and auditable systems of record upon which GOSR
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c.)
d.)
e.)
f.)

can rely to retain, update and extract data.
Provide for the delivery of all requisite reports.
Provide for industry-specific investigative reports, audits, and financial productions
Provide for various white papers, explanations and professional opinions
Provide for comprehensive management plans of scope assigned.

Task 4 – Inspections

a.) Provide workload and production projections and other agreed upon reports to the agency
b.) Inspection, Quality Control, Issue, Project Tracking and Reportage and other agreed upon
deliverables to the agency, including:
i.
Labor Compliance Report
ii. Risk Management Report
iii.
Various Damage Inspection Reports
iv.
Various cost estimates primarily in Xactimate format
v.
Documents necessary for Program closeout
c.) Provide for various white papers, explanations and professional opinions
d.) Provide evidence of program-instructed interventions
e.) Provide copies of all correspondence with external stakeholders, applicants and other
parties
Task 5 – Research, Analysis and Information Support
a.) Provide workload and production projections and other agreed upon reports to the agency
b.) Provide for the delivery of complete and auditable systems of record upon which GOSR
can rely to retain, update and extract data.
c.) Provide for the delivery of all requisite reports.
d.) Provide for industry-specific investigative reports, audits, and financial productions
e.) Provide for various white papers, explanations and professional opinions
f.) Provide for comprehensive management plans of scope assigned.
g.) Provide for the delivery of complete and auditable systems of record upon which GOSR
can rely to retain, update and extract data.
Any other related deliverable requested and produced in the course of the contract to effectuate the
services outlined in Task 1,2, 3, 4 and 5.
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EXHIBIT B
FEE SCHEDULE
TELACU CONSTRUCTION MANAGEMENT
Task 1 – Project Management Support

Title
Engagement Partner
Senior Project Manager
Project Manager
Project Analyst

Hourly
Rate

Pay
Multiplier

All
Inclusive
Hourly Billing
Rate
$49.50
$180.00
$152.15
$142.37

Task 2 – Case Management

Title
Project Manager
Frontline Customer Representative
Administrative Assistant
Case Manager Lead
Closeout Specialist
QAQC Specialist

Hourly
Rate

Pay
Multiplier

All Inclusive
Hourly
Billing Rate
$180.18
$123.48
$123.48
$180.34
$133.13
$123.48

Task 3- Policy and Regulatory Consulting

Title
Project Manager
Assistant Program Manager
Junior Analyst
Program Manager
Analyst
Senior Program Manager
Staff Investigator
Staff Analyst
Engagement Partner
CDBG-DR Specialist

Hourly
Rate

Pay
Multiplier
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All
Inclusive
Hourly Billing
Rate
$152.15
$142.37
$123.48
$123.48
$152.15
$180.18
$123.48
$123.48
$180.18
$152.15

Task 4- Inspection

Title
Lead Housing Inspector
Project Manager
Damage Assessor
Housing Inspector
Engineer
Estimator
Change Order Specialist

Hourly
Rate

Pay
Multiplier

All
Inclusive
Hourly Billing
Rate
$151.86
$180.18
$142.37
$152.15
$152.15
$142.37
$123.48

Task 5 – Research, Analysis and Information Support

Title
Senior Business Analyst
Business Analyst
Data Analyst

Hourly
Rate

Pay
Multiplier
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All
Inclusive
Hourly Billing
Rate
$142.37
$142.37
$152.15

ANDREW M. CUOMO
Governor

APPENDICES
for

Contracts

Housing Trust Fund Corporation
38-40 State Street
Albany, New York 12207
www.nyshcr.org

APPENDIX I
HUD General Provisions
The following terms and conditions apply to any contract for which any portion of the funding is
derived from a grant made by the United States Department of Housing and Urban Development
(“HUD”). In addition, Contractor shall comply with the Federal Labor Standards Provisions set forth in Form
HUD-4010, available at http://www.hud.gov/offices/adm/hudclips/forms/files/4010.pdf.

1.

PROVISIONS REQUIRED BY LAW DEEMED INSERTED
Each and every provision of law and clause required by law to be inserted in this contract shall be
deemed to be inserted herein and the contract shall be read and enforced as though it were
included herein, and if through mistake or otherwise any such provision is not inserted, or is not
correctly inserted, then upon the application of either party the contract shall forthwith be physically
amended to make such insertion or correction.

2.

STATUTORY AND REGULATORY COMPLIANCE
Contractor shall comply with all laws and regulations applicable to the Community
Development Block Grant-Disaster Recovery funds appropriated by the Disaster Relief
Appropriations Act, 2013 (Pub. L. 113-2), including but not limited to the applicable Office
of Management and Budget Circulars, which may impact the administration of funds and/or set
forth certain cost principles, including the allowability of certain expenses.

3.

BREACH OF CONTRACT TERMS
The State reserves its right to all administrative, contractual, or legal remedies, including but not
limited to suspension or termination of this contract, in instances where the Contractor or any of
its subcontractors violate or breach any contract term. If the Contractor or any of its
subcontractors violate or breach any contract term, they shall be subject to such sanctions and
penalties as may be appropriate. The duties and obligations imposed by the contract documents
and the rights and remedies available thereunder shall be in addition to and not a limitation of any
duties, obligations, rights and remedies otherwise imposed or available by law.

4.

REPORTING REQUIREMENTS
The Contractor shall complete and submit all reports, in such form and according to such
schedule, as may be required by the State. The Contractor shall cooperate with all State efforts to
comply with HUD requirements and regulations pertaining to reporting, including but not limited
to 24 C.F.R. §§ 85.40-41 (or 84.50-52, if applicable) and 2 C.F.R. § 200.507.
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5.

ACCESS TO RECORDS
The State, the U.S. Department of Housing and Urban Development, the Comptroller
General of the United States, or any of their duly authorized representatives, shall have,
at any time and from time to time during normal business hours, access to any work
product, books, documents, papers, and records of the Contractor which are related to
this contract, for the purpose of inspection, audits, examinations, and making excerpts,
copies and transcriptions.

6.

MAINTENANCE/RETENTION OF RECORDS
All records connected with this contract will be maintained in accordance with GOSR’s
Record Retention Policy as follows: The State has determined that it will apply a more
stringent policy relative to the retention of documents. This more stringent requirement
also ensures the State’s compliance with the requirements noted in the CPD Notice issued
February 11, 2014. State Contractors shall be required to retain all financial records,
supporting documents, statistical records, and all other pertinent records and documents
(collectively, the “Records”) (i) for three (3) years from the time of closeout
of HUD’s grant to the State or for the period provided in the CDBG regulations at 24
CFR 570.487 (or other applicable laws and program requirements) and 24 CFR 570.488,
or (ii) six (6) years after the closeout of a CDBG-funded project pursuant to 42 USC
12707(a) (4) and New York Civil Practice Law and Rules §213, whichever may be
longer. Notwithstanding the latter, in the event that litigation, claims, audits, negotiations,
or other actions that involve any of the records citied commences prior to the retention
period, then all such records must be retained until completion of the actions and
resolution of all issues, or for the retention period, whichever occurs later.

7.

SMALL AND MINORITY FIRMS, WOMEN’S
AND LABOR SURPLUS AREA FIRMS

BUSINESS

ENTERPRISES,

The Contractor will take necessary affirmative steps to assure that minority firms,
women’s business enterprises, and labor surplus area firms are used in subcontracting
when possible. Steps include:
(i)

Placing qualified small and minority businesses and women’s business
enterprises on solicitation lists;

(ii)

Assuring that small and minority businesses, and women’s business enterprises
are solicited whenever they are potential sources;

(iii)

Dividing total requirements, when economically feasible, into smaller tasks or
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quantities to permit maximum participation by small and minority business, and
women’s business enterprises;

8.

(iv)

Establishing delivery schedules, where the requirement permits, which encourage
participation by small and minority business, and women’s business enterprises;
and

(v)

Using the services and assistance of the Small Business Administration, and the
Minority Business Development Agency of the Department of Commerce.

RIGHTS IN DATA
(a)

Definitions. As used in this clause—

Computer database or database means a collection of recorded information in a form
capable of, and for the purpose of, being stored in, processed, and operated on by a computer.
The term does not include computer software.
Computer software: (1) Means (i) Computer programs that comprise a series of
instructions, rules, routines, or statements, regardless of the media in which recorded, that allow
or cause a computer to perform a specific operation or series of operations; and (ii) Recorded
information comprising source code listings, design details, algorithms, processes, flow charts,
formulas, and related material that would enable the computer program to be produced, created,
or compiled; and (2) Does not include computer databases or computer software documentation.
Computer software documentation means owner's manuals, user's manuals, installation
instructions, operating instructions, and other similar items, regardless of storage medium, that
explain the capabilities of the computer software or provide instructions for using the software.
Data means recorded information, regardless of form or the media on which it may
be recorded. The term includes technical data and computer software. The term does not include
information incidental to contract administration, such as financial, administrative, cost or pricing,
or management information.
Form, fit, and function data means data relating to items, components, or processes that
are sufficient to enable physical and functional interchangeability, and data identifying source,
size, configuration, mating and attachment characteristics, functional characteristics, and
performance requirements. For computer software it means data identifying source, functional
characteristics, and performance requirements but specifically excludes the source code,
algorithms, processes, formulas, and flow charts of the software.
Limited rights means the rights of HTFC in limited rights data as set forth in the
Limited Rights Notice of paragraph (g)(3) if included in this clause.
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Limited rights data means data, other than computer software, that embody trade secrets
or are commercial or financial and confidential or privileged, to the extent that such data pertain
to items, components, or processes developed at private expense, including minor modifications.
Restricted computer software means computer software developed at private expense and
that is a trade secret, is commercial or financial and confidential or privileged, or is copyrighted
computer software, including minor modifications of the computer software.
Restricted rights, as used in this clause, means the rights of the HTFC in restricted
computer software, as set forth in a Restricted Rights Notice of paragraph (g) if included in this
clause, or as otherwise may be provided in a collateral agreement incorporated in and made
part of this contract, including minor modifications of such computer software.
Technical data, means recorded information (regardless of the form or method of the
recording) of a scientific or technical nature (including computer databases and computer software
documentation). This term does not include computer software or financial, administrative, cost
or pricing, or management data or other information incidental to contract administration. The
term includes recorded information of a scientific or technical nature that is included in computer
databases (See 41 U.S.C. 403(8)).
Unlimited rights means the rights of HTFC to use, disclose, reproduce, prepare derivative
works, distribute copies to the public, and perform publicly and display publicly, in any manner
and for any purpose, and to have or permit others to do so.
(b)

Allocation of rights.
(1) Except as provided in paragraph (c) of this clause, HTFC shall have unlimited rights
in:
(i)

Data first produced in the performance of this contract; (ii) Form, fit, and
function data delivered under this contract; (iii) Data delivered under this
contract (except for restricted computer software) that constitute manuals or
instructional and training material for installation, operation, or routine
maintenance and repair of items, components, or processes delivered or
furnished for use under this contract; and (iv) All other data delivered under
this contract unless provided otherwise for limited rights data or restricted
computer software in accordance with paragraph (g) of this clause.

(2) The Contractor shall have the right to: (i) Assert copyright in data first produced
in the performance of this contract to the extent provided in paragraph (c)(1) of this
clause; (ii) Use, release to others, reproduce, distribute, or publish any data first produced
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or specifically used by the Contractor in the performance of this contract, unless provided
otherwise in paragraph (d) of this clause; (iii) Substantiate the use of, add, or correct limited
rights, restricted rights, or copyright notices and to take other appropriate action, in
accordance with paragraphs (e) and (f) of this clause; and (iv) Protect from unauthorized
disclosure and use those data that are limited rights data or restricted computer software
to the extent provided in paragraph (g) of this clause.
(c)

Copyright.
(1)

Data first produced in the performance of this contract.
(i) Unless provided otherwise in paragraph (d) of this clause, the Contractor may,
without prior approval of HTFC, assert copyright in scientific and technical
articles based on or containing data first produced in the performance of this
contract and published in academic, technical or professional journals,
symposia proceedings, or similar works. The prior, express written
permission of HTFC is required to assert copyright in all other data first
produced in the performance of this contract; (ii) When authorized to assert
copyright to the data, the Contractor shall affix the applicable copyright
notices of 17 U.S.C. 401 or 402, and an acknowledgment of HTFC
sponsorship (including contract number); (iii) For data other than computer
software, the Contractor grants to HTFC, and others acting on its behalf, a
paid-up, nonexclusive, irrevocable, worldwide license in such copyrighted data
to reproduce, prepare derivative works, distribute copies to the public, and
perform publicly and display publicly by or on behalf of HTFC. For
computer software, the Contractor grants to HTFC, and others acting on its
behalf, a paid-up, nonexclusive, irrevocable, worldwide license in such
copyrighted computer software to reproduce, prepare derivative works, and
perform publicly and display publicly (but not to distribute copies to the
public) by or on behalf of HTFC.

(2)

Data not first produced in the performance of this contract. The Contractor shall
not, without the prior written permission of HTFC, incorporate in data delivered
under this contract any data not first produced in the performance of this contract
unless the Contractor: (i) Identifies the data; and (ii) Grants to HTFC, or acquires
on its behalf, a license of the same scope as set forth in paragraph (c)(1) of this
clause or, if such data are restricted computer software, HTFC shall acquire a
copyright license as set forth in paragraph (g)(4) of this clause (if included in
this contract) or as otherwise provided in a collateral agreement incorporated in
or made part of this contract.

(3)

Removal of copyright notices. HTFC will not remove any authorized copyright
notices placed on data pursuant to this paragraph (c), and will include such notices
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on all reproductions of the data.
(d)
Release, publication, and use of data. The Contractor shall have the right to use, release
to others, reproduce, distribute, or publish any data first produced or specifically used by the
Contractor in the performance of this contract, except: (1) As prohibited by Federal law or
regulation (e.g., export control or national security laws or regulations); (2) As expressly set forth
in this contract; or (3) If the Contractor receives or is given access to data necessary for the
performance of this contract that contain restrictive markings, the Contractor shall treat the data
in accordance with such markings unless specifically authorized otherwise in writing by HTFC.
(e)

Unauthorized marking of data.
(1) Notwithstanding any other provisions of this contract concerning inspection or
acceptance, if any data delivered under this contract are marked with the notices
specified in paragraph (g)(3) or (g) (4) if included in this clause, and use of the
notices is not authorized by this clause, or if the data bears any other restrictive or
limiting markings not authorized by this contract, HTFC may at any time either
return the data to the Contractor, or cancel or ignore the markings. However,
pursuant to 41 U.S.C. 253d, the following procedures shall apply prior to
canceling or ignoring the markings: (i) HTFC will make written inquiry to the
Contractor affording the Contractor 60 days from receipt of the inquiry to
provide written justification to substantiate the propriety of the markings; (ii) If
the Contractor fails to respond or fails to provide written justification to
substantiate the propriety of the markings within the 60-day period (or a longer
time approved in writing by HTFC for good cause shown), HTFC shall have the
right to cancel or ignore the markings at any time after said period and the data
will no longer be made subject to any disclosure prohibitions; (iii) If the Contractor
provides written justification to substantiate the propriety of the markings within
the period set in paragraph (e)(1)(i) of this clause, HTFC will consider such written
justification and determine whether or not the markings are to be cancelled or
ignored. If HTFC determines that the markings are authorized, the Contractor will
be so notified in writing. If HTFC determines, with concurrence of the head of
the contracting activity, that the markings are not authorized, HTFC will furnish the
Contractor a written determination, which determination will become the final
agency decision regarding the appropriateness of the markings unless the Contractor
files suit in a court of competent jurisdiction within 90 days of receipt of HTFC's
decision. HTFC will continue to abide by the markings under this paragraph
(e)(1)(iii) until final resolution of the matter either by HTFC's determination
becoming final (in which instance HTFC will thereafter have the right to cancel
or ignore the markings at any time and the data will no longer be made subject to
any disclosure prohibitions), or by final disposition of the matter by court decision
if suit is filed.
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(f)

(g)

(2)

The time limits in the procedures set forth in paragraph (e)(1) of this clause may
be modified in accordance with agency regulations implementing the Freedom of
Information Act (5 U.S.C. 552) if necessary to respond to a request thereunder.

(3)

Except to the extent HTFC's action occurs as the result of final disposition of the
matter by a court of competent jurisdiction, the Contractor is not precluded by
paragraph (e) of the clause from bringing a claim, in accordance with the Disputes
clause of this contract, that may arise as the result of HTFC removing or ignoring
authorized markings on data delivered under this contract.

Omitted or incorrect markings.
(1)

Data delivered to HTFC without any restrictive markings shall be deemed to have
been
furnished with unlimited rights. HTFC is not liable for the disclosure, use, or
reproduction of such data.

(2)

If the unmarked data has not been disclosed without restriction outside HTFC, the
Contractor may request, within 6 months (or a longer time approved by HTFC in
writing for good cause shown) after delivery of the data, permission to have
authorized notices placed on the data at the Contractor's expense. HTFC may agree
to do so if the Contractor: (i) Identifies the data to which the omitted notice is to
be applied; (ii) Demonstrates that the omission of the notice was inadvertent; (iii)
Establishes that the proposed notice is authorized; and (iv) Acknowledges that
HTFC has no liability for the disclosure, use, or reproduction of any data made
prior to the addition of the notice or resulting from the omission of the notice.

(3)

If data has been marked with an incorrect notice, HTFC may: (i) Permit correction
of the notice at the Contractor's expense if the Contractor identifies the data and
demonstrates that the correct notice is authorized; or (ii) Correct any incorrect
notices.

Protection of limited rights data and restricted computer software.
(1)

The Contractor may withhold from delivery qualifying limited rights data or
restricted computer software that are not data identified in paragraphs (b)(1)(i), (ii),
and (iii) of this clause. As a condition to this withholding, the Contractor shall: (i)
Identify the data being withheld; and Furnish form, fit, and function data instead.

(2)

Limited rights data that are formatted as a computer database for delivery to HTFC
shall be treated as limited rights data and not restricted computer software.
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(3)

[Reserved].

(4)

[Reserved].

(h)

Subcontracting. The Contractor shall obtain from its subcontractors all data and rights
therein necessary to fulfill the Contractor's obligations to HTFC under this contract. If a
subcontractor refuses to accept terms affording HTFC those rights, the Contractor shall
promptly notify HTFC of the refusal and shall not proceed with the subcontract award
without authorization in writing from HTFC.

(i)

Relationship to patents or other rights. Nothing contained in this clause shall imply
a license to HTFC under any patent or be construed as affecting the scope of any
license or other right otherwise granted to HTFC.

9.

ENERGY EFFICIENCY
The Contractor shall comply with mandatory standards and policies relating to energy
efficiency which are contained in the New York State energy conservation plan issued
in compliance with the Energy Policy and Conservation Act (Public Law 94-163).

10.

TITLE VI OF THE CIVIL RIGHTS ACT OF 1964
The Contractor shall comply with the provisions of Title VI of the Civil Rights Act of
1964. No person shall, on the grounds of race, color, or national origin, be excluded from
participation in, be denied the benefits of, or be subjected to discrimination under any
program or activity receiving federal financial assistance.

11.

SECTION 109 OF THE HOUSING AND COMMUNITY DEVELOPMENT ACT OF 1974
The Contractor shall comply with the provisions of Section 109 of the Housing and
Community Development Act of 1974. No person in the United States shall on the
grounds of race, color, national origin, or sex be excluded from participation in, be denied
the benefits of, or be subjected to discrimination under any program or activity funded in
whole or in part with funds made available under this title. Section 109 further provides
that discrimination on the basis of age under the Age Discrimination Act of 1975 or
with respect to an otherwise qualified handicapped individual as provided in Section 504 of
the Rehabilitation Act of 1973, as amended, is prohibited.

12.

SECTION 504 OF THE REHABILITATION ACT OF 1973
The Contractor shall comply with section 504 of the Rehabilitation Act of 1973 (29
U.S.C. § 794), as amended, and any applicable regulations. The Contractor agrees that
rev20180214

no qualified individual with handicaps shall, solely on the basis of handicap, be
excluded from participation in, be denied the benefits of, or otherwise be subjected to
discrimination under any program or activity that receives Federal financial assistance from
HUD.
13.

AGE DISCRIMINATION ACT OF 1975
The Contractor shall comply with the Age Discrimination Act of 1975 (42 U.S.C. § 6101 et
seq.), as amended, and any applicable regulations. No person in the United States shall,
on the basis of age, be excluded from participation in, be denied the benefits of, or be
subjected to discrimination under, any program or activity receiving Federal financial
assistance.

14.

DEBARMENT, SUSPENSION, AND INELIGIBILITY
The Contractor represents and warrants that it and its subcontractors are not debarred or
suspended or otherwise excluded from or ineligible for participation in Federal assistance
programs subject to 2 C.F.R. part 2424.

15.

CONFLICTS OF INTEREST
The Contractor shall notify the State as soon as possible if this contract or any aspect
related to the anticipated work under this contract raises an actual or potential conflict of
interest (as defined at 2 C.F.R. § § 200.112-113 (2013) and 2 C.F.R. Part 215 (2013) if
applicable)). The Contractor shall explain the actual or potential conflict in writing in
sufficient detail so that the State is able to assess such actual or potential conflict. The
Contractor shall provide the State any additional information necessary for the State to
fully assess and address such actual or potential conflict of interest. The Contractor shall
accept any reasonable conflict mitigation strategy employed by the State, including but
not limited to the use of an independent subcontractor(s) to perform the portion of work
that gives rise to the actual or potential conflict.

16.

SUBCONTRACTING
If warranted or if otherwise required by law, when subcontracting, if the Contractor
chooses to solicit for a subcontractor, such solicitation and resulting contracting should
be conducted in a manner providing for fair competition, as is reasonably feasible and
practicable. Some of the situations considered to be restrictive of competition include
but are not limited to:
(i)

Placing unreasonable requirements on firms in order for them to qualify to do
business,
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(ii)

Requiring unnecessary experience and excessive bonding,

(iii)

Noncompetitive pricing practices between firms or between affiliated companies,

(iv)

Noncompetitive awards to consultants that are on retainer contracts,

(v)

Organizational conflicts of interest,

(vi)

Specifying only a brand name product instead of allowing an equal product to be
offered and describing the performance of other relevant requirements of the
procurement, and

(vii)

Any arbitrary action in the procurement process.

The Contractor represents to the State that all work shall be performed by personnel
experienced in the appropriate and applicable profession and areas of expertise, taking into
account the nature of the work to be performed under this contract.
The Contractor will include these HUD General Provisions in every subcontract issued
by it
so that such provisions will be binding upon each of its subcontractors as well as the
requirement to flow down such terms to all lower-tiered subcontractors.
17.

ASSIGNABILITY
The Contractor shall not assign any interest in this contract, and shall not transfer any
interest in the same (whether by assignment or novation) without prior written approval of
the State.

18.

INDEMNIFICATION
The Contractor shall indemnify, defend, and hold harmless the State and its agents and
employees from and against any and all claims, actions, suits, charges, and judgments
arising from or related to the negligence or willful misconduct of the Contractor in the
performance of the services called for in this contract.

19.

COPELAND “ANTI-KICKBACK” ACT
(Applicable to all construction or repair contracts)
Salaries of personnel performing work under this contract shall be paid unconditionally
and not less often than once a month without payroll deduction or rebate on any account
except only such payroll deductions as are mandatory by law or permitted by the
applicable regulations issued by the Secretary of Labor pursuant to the Copeland “AntiKickback Act” of June 13, 1934 (48 Stat. 948; 62 Stat. 740; 63 Stat. 108; Title 18
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U.S.C. § 874; and Title 40 U.S.C. § 276c). The Contractor shall comply with all
applicable “Anti-Kickback” regulations and shall insert appropriate provisions in all
subcontracts covering work under this contract to ensure compliance by subcontractors
with such regulations, and shall be responsible for the submission of affidavits required
of subcontractors thereunder except as the Secretary of Labor may specifically provide
for variations of or exemptions from the requirements thereof.
20.

CONTRACT WORK HOURS AND SAFETY STANDARDS ACT
(Applicable to construction contracts exceeding $2,000 and contracts exceeding $2,500
that involve the employment of mechanics or laborers)
The Contractor shall comply with Sections 103 and 107 of the Contract Work Hours and
Safety Standards Act (40 U.S.C. §§ 327-330) as supplemented by Department of Labor
regulations (29C.F.R. part 5).
All laborers and mechanics employed by contractors or subcontractors shall receive
overtime compensation in accordance with and subject to the provisions of the Contract
Work Hours and Safety Standards Act, and the contractors and subcontractors shall
comply with all regulations issued pursuant to that act and with other applicable Federal
laws and regulations pertaining to labor standards.

21.

DAVIS-BACON ACT
(Applicable to construction contracts exceeding $2,000 when required by Federal program
legislation)
The Contractor shall comply with the Davis Bacon Act (40 U.S.C. §§ 276a to 276a7) as supplemented by Department of Labor regulations (29 C.F.R. part 5).
All laborers and mechanics employed by contractors or subcontractors, including
employees of other governments, on construction work assisted under this contract, and
subject to the provisions of the federal acts and regulations listed in this paragraph, shall
be paid wages at rates not less than those prevailing on similar construction in the locality
as determined by the Secretary of Labor in accordance with the Davis-Bacon Act.

22.

TERMINATION FOR CAUSE
(Applicable to contracts exceeding $10,000)
If, through any cause, the Contractor shall fail to fulfill in a timely and proper manner
his obligations under this contract, or if the Contractor shall violate any of the covenants,
agreements, or stipulations of this contract, the State shall thereupon have the right to
terminate this contract by giving written notice to the Contractor of such termination and
specifying the effective date thereof, at least five (5) days before the effective date of
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such termination. In such event, all finished or unfinished documents, data, studies,
surveys, drawings, maps, models, photographs, and reports prepared by the Contractor
under this contract shall, at the option of the State, become the State’s property and the
Contractor shall be entitled to receive just and equitable compensation for any work
satisfactorily completed hereunder. Notwithstanding the above, the Contractor shall not
be relieved of liability to the State for damages sustained by the State by virtue of any
breach of the contract by the Contractor, and the State may withhold any payments to the
Contractor for the purpose of set-off until such time as the exact amount of damages
due the State from the Contractor is determined.
23.

TERMINATION FOR CONVENIENCE
(Applicable to contracts exceeding $10,000)
The State may terminate this contract at any time by giving at least ten (10) days’ notice in
writing to the Contractor. If the contract is terminated by the State as provided herein,
the Contractor will be paid for the time provided and expenses incurred up to the
termination date.

24.

SECTION 503 OF THE REHABILITATION ACT OF 1973
(Applicable to contracts exceeding $10,000)
The Contractor shall comply with section 503 of the Rehabilitation Act of 1973 (29 U.S.C. §
793), as amended, and any applicable regulations.
Equal Opportunity for Workers With Disabilities
1.

The Contractor will not discriminate against any employee or applicant for
employment because of physical or mental disability in regard to any position for
which the employee or applicant for employment is qualified. The Contractor
agrees to take affirmative action to employ, advance in employment and otherwise
treat qualified individuals with disabilities without discrimination based on their
physical or mental disability in all employment practices, including the following:
i.

Recruitment, advertising, and job application procedures;

ii.

Hiring, upgrading, promotion, award of tenure, demotion, transfer,
layoff, termination, right of return from layoff and rehiring;

iii. Rates of pay or any other form of compensation and changes in compensation;
iv. Job assignments, job classifications, organizational structures, position
descriptions, lines of progression, and seniority lists;
v.

Leaves of absence, sick leave, or any other leave;

vi. Fringe benefits available by virtue of employment, whether or not administered
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by the contractor;
vii. Selection and financial support for training, including apprenticeship,
professional meetings, conferences, and other related activities, and selection
for leaves of absence to pursue training;
viii. Activities sponsored by the contractor including social or recreational programs;
and
ix. Any other term, condition, or privilege of employment.
2.

The Contractor agrees to comply with the rules, regulations, and relevant orders
of the Secretary of Labor issued pursuant to the act.

3.

In the event of the Contractor’s noncompliance with the requirements of this clause,
actions for noncompliance may be taken in accordance with the rules, regulations,
and relevant orders of the Secretary of Labor issued pursuant to the act.

4.

The Contractor agrees to post in conspicuous places, available to employees and
applicants for employment, notices in a form to be prescribed by the Deputy
Assistant Secretary for Federal Contract Compliance Programs, provided by or
through the contracting officer. Such notices shall state the rights of applicants
and employees as well as the Contractor’s obligation under the law to take
affirmative action to employ and advance in employment qualified employees
and applicants with disabilities. The Contractor must ensure that applicants and
employees with disabilities are informed of the contents of the notice (e.g., the
Contractor may have the notice read to a visually disabled individual, or may
lower the posted notice so that it might be read by a person in a wheelchair).

5.

The Contractor will notify each labor organization or representative of workers
with which it has a collective bargaining agreement or other contract
understanding, that the Contractor is bound by the terms of section 503 of the
Rehabilitation Act of 1973, as amended, and is committed to take affirmative
action to employ and advance in employment individuals with physical or mental
disabilities.

6.

The Contractor will include the provisions of this clause in every subcontract or
purchase order in excess of $10,000, unless exempted by the rules, regulations,
or orders of the Secretary issued pursuant to section 503 of the act, as amended,
so that such provisions will be binding upon each subcontractor or vendor. The
Contractor will take such action with respect to any subcontract or purchase order
as the Deputy Assistant Secretary for Federal Contract Compliance Programs
may direct to enforce such provisions, including action for noncompliance.
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25.

EXECUTIVE ORDER 11246
(Applicable to construction contracts and subcontracts exceeding $10,000)
The Contractor shall comply with Executive Order 11246 of September 24, 1965, entitled
“Equal Employment Opportunity,” as amended by Executive Order 11375 of October
13, 1967, and as supplemented in Department of Labor regulations (41 CFR chapter 60).
During the performance of this contract, the Contractor agrees as follows:
A.

The Contractor shall not discriminate against any employee or applicant for
employment because of race, color, religion, sex, or national origin. The
Contractor shall take affirmative action to ensure that applicants for employment
are employed, and that employees are treated during employment, without regard
to their race, color, religion, sex, or national origin. Such action shall include,
but not be limited to, the following: employment, upgrading, demotion, or transfer;
recruitment or recruitment advertising; layoff or termination; rates of pay or other
forms of compensation; and selection for training, including apprenticeship.

B.

The Contractor shall post in conspicuous places, available to employees and
applicants for employment, notices to be provided by Contracting Officer setting
forth the provisions of this non-discrimination clause. The Contractor shall state that
all qualified applicants will receive consideration for employment without regard to
race, color, religion, sex, or national origin.

C.

The Contractor will, in all solicitations or advertisements for employees placed by or
on behalf of the contractor, state that all qualified applicants will receive
consideration for employment without regard to race, color, religion, sex or national
origin.

D.

The Contractor will send to each labor union or representative of workers with which
he has a collective bargaining agreement or other contract or understanding, a notice,
to be provided by the agency contracting officer, advising the labor union or
workers representative of the contractor’s commitments under Section 202 of
Executive Order 11246 of September 24, 1965, and shall post copies of the
notice in conspicuous places available to employees and applicants for employment.

E.

The Contractor will comply with all provisions of Executive Order 11246 of
September 24, 1965, and of the rules, regulations and relevant orders of the Secretary
of Labor.

F.

The Contractor will furnish all information and reports required by Executive
Order 11246 of September 24, 1965, and by the rules, regulations and orders of
the Secretary of Labor, or pursuant thereto, and will permit access to books, records
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and accounts by the contracting agency and the Secretary of Labor for purposes of
investigation to ascertain compliance with such rules, regulations and orders.

26.

G.

In the event of the Contractor’s non-compliance with the non-discrimination clause
of this contract or with any of such rules, regulations or orders, this contract may
be cancelled, terminated or suspended in whole or in part and the Contractor may
be declared ineligible for further government contracts in accordance with procedures
authorized in Executive Order 11246 and such other sanctions as may be imposed
and remedies invoked as provided in Executive Order 11246 of September 24, 1965,
or by rule, regulation or order of the Secretary of Labor, or as otherwise provided by
law.

H.

Contractor shall incorporate the provisions of A through G above in every
subcontract or purchase order unless exempted by rules, regulations or orders of
the Secretary of Labor so that such provisions shall be binding on such
subcontractor. The Contractor will take such action with respect to any subcontract
or purchase order as the contracting agency may direct as a means of enforcing
such provisions including sanctions for non-compliance, provided, however, that
in the event the contractor becomes involved in, or is threatened with, litigation
with a subcontractor or vendor as a result of such direction by the contracting
agency, the Contractor may request the United States to enter into such litigation to
protect the interests of the United States.

CERTIFICATION OF NONSEGREGATED FACILITIES
(Applicable to construction contracts exceeding $10,000)
The Contractor certifies that it does not maintain or provide for its establishments, and
that it does not permit employees to perform their services at any location, under its
control, where segregated facilities are maintained. It certifies further that it will not
maintain or provide for employees any segregated facilities at any of its establishments,
and it will not permit employees to perform their services at any location under its control
where segregated facilities are maintained. The Contractor agrees that a breach of this
certification is a violation of the equal opportunity clause of this contract.
As used in this certification, the term “segregated facilities” means any waiting rooms, work
areas, rest rooms and wash rooms, restaurants and other eating areas, time clocks,
locker rooms, and other storage or dressing areas, parking lots, drinking fountains,
recreation or entertainment areas, transportation and housing facilities provided for
employees which are segregated by explicit directive or are, in fact, segregated on the
basis of race, color, religion, or national origin because of habit, local custom, or any other
reason.
The Contractor further agrees that (except where it has obtained for specific time
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periods) it will obtain identical certification from proposed subcontractors prior to the
award of subcontracts exceeding $10,000 which are not exempt from the provisions of
the equal opportunity clause; that it will retain such certifications in its files; and that
it will forward the preceding notice to such proposed subcontractors (except where
proposed subcontractors have submitted identical certifications for specific time periods).
27.

CERTIFICATION OF COMPLIANCE WITH CLEAN AIR AND WATER ACTS
(Applicable to contracts exceeding $100,000)
The Contractor and all subcontractors shall comply with the requirements of the Clean Air
Act, as amended, 42 U.S.C. § 1857 et seq., the Federal Water Pollution Control Act, as
amended, 33 U.S.C. § 1251 et seq., and the regulations of the Environmental Protection
Agency with respect thereto, at 40 C.F.R. Part 15 and 32, as amended, Section 508 of the
Clean Water Act (33 U.S.C.
§ 1368) and Executive Order 11738.
In addition to the foregoing requirements, all nonexempt contractors and subcontractors
shall furnish to the owner, the following:
A.

A stipulation by the Contractor or subcontractors, that any facility to be utilized
in
the performance of any nonexempt contract or subcontract, is not listed on the
Excluded Party Listing System pursuant to 40 C.F.R. 32 or on the List of
Violating Facilities issued by the Environmental Protection Agency (EPA)
pursuant to 40 C.F.R. Part 15, as amended.

B.

Agreement by the Contractor to comply with all the requirements of Section 114
of the Clean Air Act, as amended, (42 U.S.C. § 1857 c-8) and Section 308 of
the Federal Water Pollution Control Act, as amended, (33 U.S.C. § 1318)
relating to inspection, monitoring, entry, reports and information, as well as all
other requirements specified in said Section 114 and Section 308, and all
regulations and guidelines issued thereunder.

C.

A stipulation that as a condition for the award of the contract, prompt notice will be
given of any notification received from the Director, Office of Federal Activities,
EPA, indicating that a facility utilized, or to be utilized for the contract, is under
consideration to be listed on the Excluded Party Listing System or the EPA List of
Violating Facilities.

D.

Agreement by the Contractor that he will include, or cause to be included, the
criteria and requirements in paragraph (A) through (D) of this section in every
nonexempt subcontract and requiring that the Contractor will take such action as
the government may direct as a means of enforcing such provisions.
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28.

LOBBYING
(Applicable to contracts exceeding $100,000)
The undersigned certifies, to the best of his or her knowledge and belief, that:
(1) No Federal appropriated funds have been paid or will be paid, by or on behalf
of the undersigned, to any person for influencing or attempting to influence an officer or
employee of an agency, a Member of Congress, an officer or employee of Congress, or
an employee of a Member of Congress in connection with the awarding of any Federal
contract, the making of any Federal grant, the making of any Federal loan, the entering
into of any cooperative agreement, and the extension, continuation, renewal, amendment,
or modification of any Federal contract, grant, loan, or cooperative agreement.
(2) If any funds other than Federal appropriated funds have been paid or will be paid
to any person for influencing or attempting to influence an officer or employee of any
agency, a Member of Congress, an officer or employee of Congress, or an employee
of a Member of Congress in connection with this Federal contract, grant, loan, or
cooperative agreement, the undersigned shall complete and submit Standard Form-LLL,
“Disclosure Form to Report Lobbying,” in accordance with its instructions.
(3) The undersigned shall require that the language of this certification be included
in the award documents for all subawards at all tiers (including subcontracts, subgrants,
and contractsunder grants, loans, and cooperative agreements) and that all subrecipients
shall certify and disclose accordingly. This certification is a material representation of
fact upon which reliance was placed when this transaction was made or entered into.
Submission of this certification is a prerequisite for making or entering into this
transaction imposed by section 1352, title 31, U.S. Code. Any person who fails to file
the required certification shall be subject to a civil penalty of not less than $10,000 and
not more than $100,000 for each such failure.

29.

BONDING REQUIREMENTS
(Applicable to construction and facility improvement contracts exceeding $100,000)
The Contractor shall comply with New York state bonding requirements, unless they
have not been approved by HUD, in which case the Contractor shall comply with the
following minimum bonding requirements:
(1) A bid guarantee from each bidder equivalent to five percent of the bid price.
The “bid guarantee” shall consist of a firm commitment such as a bid bond, certified
check, or other negotiable instrument accompanying a bid as assurance that the bidder
will, upon acceptance of his bid, execute such contractual documents as may be required
within the time specified.
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(2) A performance bond on the part of the Contractor for 100 percent of the contract
price. A “performance bond” is one executed in connection with a contract to secure
fulfillment of all the Contractor’s obligations under such contract.
(3) A payment bond on the part of the Contractor for 100 percent of the contract price.
A “payment bond” is one executed in connection with a contract to assure payment as
required by law of all persons supplying labor and material in the execution of the work
provided for in the contract.
30.

SECTION 3 OF THE HOUSING AND URBAN DEVELOPMENT ACT OF 1968
(As required by applicable thresholds)
A.

The work to be performed under this contract is subject to the requirements of
section 3 of the Housing and Urban Development Act of 1968, as amended, 12
U.S.C. § 1701u (section 3). The purpose of section 3 is to ensure that employment
and other economic opportunities generated by HUD assistance or HUD-assisted
projects covered by section 3, shall, to the greatest extent feasible, be directed to
low- and very low-income persons, particularly persons who are recipients of
HUD assistance for housing.The parties to this contract agree to comply with
HUD’s regulations in 24 C.F.R. part 135, which implement section 3. As
evidenced by their execution of this contract, the parties to this contract certify that
they are under no contractual or other impediment that would prevent them from
complying with the part 135 regulations.

B.

The Contractor agrees to send to each labor organization or representative of
workers with which the Contractor has a collective bargaining agreement or other
understanding, if any, a notice advising the labor organization or workers’
representative of the Contractor’s commitments under this section 3 clause, and will
post copies of the notice in conspicuous places at the work site where both
employees and applicants for training and employment positions can see the
notice. The notice shall describe the section 3 preference, shall set forth minimum
number and job titles subject to hire, availability of apprenticeship and training
positions, the qualifications for each; and the name and location of the person(s)
taking applications for each of the positions; and the anticipated date the work shall
begin.

C.

The Contractor agrees to include this section 3 clause in every subcontract subject
to compliance with regulations in 24 C.F.R. part 135, and agrees to take appropriate
action, as provided in an applicable provision of the subcontract or in this section
3 clause, upon a finding that the subcontractor is in violation of the regulations
in 24 C.F.R. part 135. The Contractor will not subcontract with any subcontractor
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where the Contractor has notice or knowledge that the subcontractor has been
found in violation of the regulations in 24 C.F.R. part 135.
D.

The Contractor will certify that any vacant employment positions, including
training positions, that are filled (1) after the Contractor is selected but before
the contract is executed, and (2) with persons other than those to whom the
regulations of 24 C.F.R. part 135 require employment opportunities to be directed,
were not filled to circumvent the Contractor’s obligations under 24 C.F.R. part 135.

E.

Noncompliance with HUD’s regulations in 24 C.F.R. part 135 may result in
sanctions, termination of this contract for default, and debarment or suspension
from future HUD assisted contracts.

F.

With respect to work performed in connection with section 3 covered Indian
housing assistance, section 7(b) of the Indian Self-Determination and Education
Assistance Act (25 U.S.C. § 450e) also applies to the work to be performed under
this contract. Section 7(b) requires that to the greatest extent feasible (i) preference
and opportunities for training and employment shall be given to Indians, and (ii)
preference in the award of contracts and subcontracts shall be given to Indian
organizations and Indian-owned Economic Enterprises. Parties to this contract that
are subject to the provisions of section 3 and section 7(b) agree to comply with
section 3 to the maximum extent feasible, but not in derogation of compliance
with section 7(b).

rev20180214

NEW YORK STATE HOUSING FINANCE AGENCY, STATE OF NEW YORK MORTGAGE AGENCY
NEW YORK STATE AFFORDABLE HOUSING CORPORATION, STATE OF NEW YORK MUNICIPAL
BOND BANK AGENCY, AND TOBACCO SETTLEMENT FINANCING CORPORATION
641 LEXINGTON AVENUE, NEW YORK, NEW YORK 10022, (212) 688-4000
HOUSING TRUST FUND CORPORATION
38-40 STATE STREET, ALBANY NEW YORK 12207
May, 2018

APPENDIX II
STANDARD CLAUSES FOR CONTRACTS WITH THE
NEW YORK STATE HOUSING FINANCING AGENCY
STATE OF NEW YORK MORTGAGE AGENCY
NEW YORK STATE AFFORDABLE HOUSING CORPORATION
STATE OF NEW YORK MUNICIPAL BOND BANK AGENCY
TOBACCO SETTLEMENT FINANCING CORPORATION
HOUSING TRUST FUND CORPORATION
(individually or collectively, “Agency” or “Agencies”)

W:\Shared Procurement Project Folders\Forms and Templates\Contract Forms - PBCs\Appendix I_Agencies' Standard Contract Clauses_May-2018_FINAL.docx

NEW YORK STATE HOUSING FINANCE AGENCY, STATE OF NEW YORK MORTGAGE AGENCY
NEW YORK STATE AFFORDABLE HOUSING CORPORATION, STATE OF NEW YORK MUNICIPAL BOND
BANK AGENCY, AND TOBACCO SETTLEMENT FINANCING CORPORATION
641 LEXINGTON AVENUE, NEW YORK, NEW YORK 10022, (212) 688-4000
HOUSING TRUST FUND CORPORATION
38-40 STATE STREET, ALBANY NEW YORK 12207
May, 2018
STANDARD CLAUSES FOR AGENCY CONTRACTS

3. SUBCONSULTANTS.
The Contractor shall not employ,
contract with, or use the services of any consultant for the work of
this Contract (except such third parties which may be used by the
Contractor in the normal course of business, such as couriers,
imaging services, etc.) without obtaining the prior written approval
of the Agency or Agencies.

The parties to the attached contract, license, lease, amendment
or other agreement of any kind (hereinafter, "Contract") agree to be
bound by the following clauses which are hereby made a part of the
Contract (the word "Contractor" herein refers to any party other than
the State of New York (“State”), whether a contractor, licenser,
licensee, lessor, lessee or any other party):

4. NON-ASSIGNABILITY. This Contract may not be assigned by
the Contractor or its right, title or interest therein assigned,
transferred, conveyed, sublet or disposed of without the previous
consent in writing of the Agency or Agencies and any attempts to
assign the Contract without the Agency or Agencies’ written consent
are null and void. However, this Contract shall be binding upon and
inure to the benefit of the Agency or Agencies and its successors and
assigns.

1. ACCOUNTING RECORDS. The Contractor shall establish
and maintain complete and accurate books, records, documents,
accounts and other evidence directly pertinent to performance of
work done for the Agency or Agencies under this Contract
(hereinafter, collectively, "the Records") consistent with generally
accepted bookkeeping practices. The Records must be kept for the
balance of the calendar year in which they were made and for six (6)
additional years thereafter. The Agency or Agencies involved in this
Contract and any person or entity authorized to conduct an
examination shall have access to the Records during normal business
hours at an office of the Contractor within the State of New York or,
if no such office is available, at a mutually agreeable and reasonable
venue within the State, for the term specified above for the purposes
of inspection, auditing and copying. The Agency or Agencies shall
take reasonable steps to protect from public disclosure any of the
Records which are exempt from disclosure under Section 87 of the
Public Officers Law (the "Statute") provided that: (i) the Contractor
shall timely inform the Agencies’ Senior Vice President and
Counsel, in writing, that said records should not be disclosed; and
(ii) said records shall be sufficiently identified; and (iii) designation
of said records as exempt under the Statute is reasonable. Nothing
contained herein shall diminish, or in any way adversely affect, the
Agency’s or Agencies’ right to discovery in any pending or future
litigation.

5. INDEMNITY. The Contractor shall indemnify and hold the
Agency or Agencies and their employees, officers, Members and
Directors (collectively, the “Indemnities”) harmless from and
against all claims, demands, liability, loss, cost, damage or expense,
including attorney's fees, which may be incurred by the Indemnities
because of negligence or malfeasance on the part of the Contractor
arising out of this Contract.
6. NON-DISCRIMINATION. To the extent required by Article 15
of the Executive Law (also known as the Human Rights Law) and
all other State and Federal statutory and constitutional nondiscrimination provisions, the Contractor will not discriminate
against any employee or applicant for employment because of race,
creed, color, sex (including gender identity or expression), national
origin, sexual orientation, military status, age, disability,
predisposing genetic characteristics, marital status or domestic
violence victim status. If this a building service contract as defined
in Section 230 of the Labor Law, then, in accordance with Section
239 thereof, Contractor agrees that neither it nor its subcontractors
shall by reason or race, creed, color, national origin, age, sex or
disability: (a) discriminate in hiring against any New York State
citizen who is qualified and available to perform the work; or (b)
discriminate against or intimidate any employee hired for the
performance of work under this Contract. Contractor is subject to
fines of $50 per person per day for any violation of Section 239 as
well as possible termination of this Contract and forfeiture of all
moneys due hereunder for a second or subsequent violation.

2. CONFLICTS OF INTEREST. The Contractor shall not accept
any engagement in conflict with the Agency’s or Agencies’ interest
in the subject matter of this Contract.
The Servicer shall not offer to any employee, member or director of
the Agency or Agencies’ any gift, whether in the form of money,
service, loan, travel, entertainment, hospitality, thing or promise, or
in any other form, under circumstances in which it could reasonably
be inferred that the gift was intended to influence said employee,
member or director, or could reasonably be expected to influence
said employee, member or director, in the performance of the official
duty of said employee, member or director or was intended as a
reward for any official action on the part of said employee, member
or director.

If directed to do so by the State Commissioner of Human Rights
(“Commissioner”), the Contractor will send to each labor union to
which the Contractor is bound a notice provided by the
Commissioner advising of this provision. The Servicer will keep
posted in conspicuous places notices of the Commissioner regarding
1
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laws against discrimination. The Contractor will state in all
advertisements for employees that all qualified applicants will be
afforded equal opportunities without discrimination because of race,
creed, color, sex, national origin, sexual orientation, age, disability,
genetic predisposition or carrier status, or marital status.

Commissioner if such action results in litigation. This Contract may
be terminated by the Agency or Agencies upon the Commissioner’s
finding of non-compliance with this section, and the Contractor may
be declared ineligible for future contracts with an agency of the State
or a public authority until the Contractor satisfies the Commissioner
of compliance.

If the Contractor has fifteen or more employees, it is an unlawful
employment practice for the Contractor to fail or refuse to hire or to
discharge any individual, or otherwise to discriminate against any
individual with respect to the individual’s compensation, terms,
conditions, or privileges of employment, or to limit, segregate, or
classify employees or applicants for employment in any way which
would deprive or tend to deprive any individual of employment
opportunities or otherwise adversely affect an individual’s status as
an employee, because of such individual’s race, color, religion, sex,
or national origin, or because an individual opposed any practice
made unlawful by Title VII of the Civil Rights Act of 1964, as
amended, or because he or she made a charge, testified, assisted, or
participated in any manner in an investigation, proceeding, or
hearing under that Title; and that it shall be an unlawful employment
practice to print or publish or cause to be printed or published any
notice or advertisement relating to employment indicating any
preference, limitation, specification, or discrimination on the basis
of race, color, religion, sex, or national origin.

7. EQUAL EMPLOYMENT OPPORTUNITIES FOR
MINORITIES AND WOMEN. In accordance with Section 312
of the Executive Law and 5 NYCRR 143, if this Contract is: (i) a
written agreement or purchase order instrument, providing for a total
expenditure in excess of $25,000.00, whereby the Agency or
Agencies, is committed to expend or does expend funds in return for
labor, services, supplies, equipment, materials or any combination of
the foregoing, to be performed for, or rendered or furnished to the
Agency or Agencies, then the following shall apply and by signing
this agreement the Contractor certifies and affirms that it is
Contractor’s equal employment opportunity policy that:
(a) the Contractor will not discriminate against employees or
applicants for employment because of race, creed, color, national
origin, sex, age, disability or marital status, shall make and document
its conscientious and active efforts to employ and utilize minority
group members and women in its work force on Agency or
Agencies’ contracts and will undertake or continue existing
programs of affirmative action to ensure that minority group
members and women are afforded equal employment opportunities
without discrimination. Affirmative action shall mean recruitment,
employment, job assignment, promotion, upgradings, demotion,
transfer, layoff, or termination and rates of pay or other forms of
compensation;

If the Contractor has fifteen or more employees, the Contractor: (1)
will make and keep such records relevant to the determinations of
whether unlawful employment practices have been or are being
committed; (2) will preserve such records for such periods as the
Equal Employment Opportunity Commission (“EEOC”) shall
prescribe by regulation; (3) will make such reports therefrom as the
EEOC shall prescribe by regulation or order; (4) must post and keep
posted in conspicuous places upon its premises where notices to
employees and applicants for employment are customarily posted a
notice prepared or approved by the EEOC setting forth excerpts
from, or summaries of, pertinent provisions of Title VII of the Civil
Rights Act of 1964, as amended, and information pertinent to the
filing of a complaint.

(b) at the request of the Agency or Agencies, the Contractor shall
request each employment agency, labor union, or authorized
representative of workers with which it has a collective bargaining
or other agreement or understanding, to furnish a written statement
that such employment agency, labor union or representative will not
discriminate on the basis of race, creed, color, national origin, sex,
age, disability or marital status and that such union or representative
will affirmatively cooperate in the implementation of the
Contractor's obligations herein; and

To the extent required by Article 15 of the Executive Law (also
known as the Human Rights Law) and all other State and Federal
statutory and constitutional non-discrimination provisions, the
Contractor will comply with all non-discriminatory employment
practices, will furnish all information deemed necessary by the
Commissioner, and will permit the Commissioner access to its
records to ascertain compliance. The Contractor will bind all
subcontractors hired to perform services in connection with this
Contract to the requirements of this section, take such action for
enforcement as the Commissioner may direct, and notify the

(c) the Contractor shall state, in all solicitations or advertisements for
employees, that, in the performance of this Contract, all qualified
applicants will be afforded equal employment opportunities without
discrimination because of race, creed, color, national origin, sex, age,
disability or marital status.

2
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Contractor will include the provisions of ‘a”, “b”, and “c” above, in
every subcontract. Section 312 does not apply to: (i) work, goods or
services unrelated to this Contract; or (ii) employment outside New
York State. The Agency or Agencies shall consider compliance by
a Contractor or subcontractor with the requirements of any federal
law concerning equal employment opportunity which effectuates the
purpose of this section. The Agency or Agencies shall determine
whether the imposition of the requirements of the provisions hereof
duplicate or conflict with any such federal law and if such
duplication or conflict exists, the Agency or Agencies shall waive
the applicability of Section 312 to the extent of such duplication or
conflict. Contractor will comply with all duly promulgated and
lawful rules and regulations of the Department of Economic
Development’s Division of Minority and Women's Business
Development pertaining hereto.

9. IDENTIFYING INFORMATION AND PRIVACY
NOTIFICATION.
(a)
FEDERAL
EMPLOYER
IDENTIFICATION NUMBER and/or FEDERAL SOCIAL
SECURITY NUMBER. All invoices submitted for payment for the
sale of goods or services or the lease of real or personal property to
the Agency or Agencies must include the payee's identification
number, i.e., the seller's or lessor's identification number. The
number is either the payee's Federal employer identification number
or Federal social security number, or both such numbers when the
payee has both such numbers. Failure to include this number or
numbers may delay payment. Where the payee does not have such
number or numbers, the payee, on its invoice, must give the reason
or reasons why the payee does not have such number or numbers.
(b) PRIVACY NOTIFICATION. (1) The authority to request the
above personal information from a seller of goods or services or a
lessor of real or personal property, and the authority to maintain such
information, is found in Section 5 of the State Tax Law. Disclosure
of this information by the seller or lessor to the Agency or Agencies
is mandatory. The principal purpose for which the information is
collected is to enable the State to identify individuals, businesses and
others who have been delinquent in filing tax returns or may have
understated their tax liabilities and to generally identify persons
affected by the taxes administered by the Commissioner of Taxation
and Finance. The information will be used for tax administration
purposes and for any other purpose authorized by law. (2) The
personal information is requested by Agency or Agencies to
purchase the goods or services or lease the real or personal property
covered by this Contract or lease. The information is maintained by
Disbursement Manager at the Agency or Agencies, 641 Lexington
Avenue, New York, New York 10022, under the name “Vendor
Federal Social Security and Federal Employee Identification
Numbers.”

(d) If the procurement of the goods or services provided herein is
subject to minority and women-owned participation requirements
pursuant to Article 15-A of the Executive Law, the Contractor shall
be liable to the Agency or Agencies for liquidated or other
appropriate damages. Such liquidated damages shall be calculated
as an amount equaling the difference between: (1) all sums identified
for payments to MWBEs had the Contractor achieved the contractual
MWBE goals; and (2) all sums actually paid to MWBEs for work
performed or materials supplied under this Contract. This Contract
may provide for other appropriate remedies on account of such
breach in the event it is found that the Contractor willfully and
intentionally failed to comply with the minority and women-owned
participation requirements set-forth in Article 15-A of the Executive
Law.
8. PROPRIETARY INFORMATION. All memoranda, analyses,
spreadsheets and other pertinent documents or writings, including
reports and financial statements developed or prepared by, or for, the
Contractor in connection with the performance of this Contract are
“Proprietary Information” and shall be, and remain, the property of
the Agency or Agencies. All original documents constituting
Proprietary Information shall be delivered to the Agency or Agencies
by the Contractor, or any subcontractor, or any other person
possessing them, upon the termination of this Contract or upon the
earlier request of the Agency or Agencies, except that the Contractor
may retain copies for its files. Proprietary Information may not be
utilized, disclosed or otherwise made available to other persons by
the Contractor without the prior written approval of the Agencies’
Senior Vice President and Counsel. The provisions of this section
shall be in addition to, and not in derogation of, any duty imposed
upon the Contractor by any law, regulation or rule governing
professional conduct respecting confidentiality.

10. CONTRACTUAL RELATIONSHIP.
It is expressly
understood that the relationship between the Agency or Agencies
and the Contractor is an independent contractual relationship and
neither the Contractor, its employees, nor its subcontractors shall be
considered employees of the Agency or Agencies for any purpose.
Please refer to the following link on the Agency’s web site to view
each of the Agency’s Prompt Payment Policies at
http://www.nyshcr.org/AboutUs/Procurement/Contractinformation.
htm or call the Agencies’ Contract Officer at (212) 688-4000.
11. ENTIRE AGREEMENT. This Contract constitutes the entire
agreement between the Contractor and the Agency or Agencies with
respect to the subject matter hereof, superseding all negotiations,
prior discussions and preliminary agreements. In the event of a
conflict between the terms of the Contract (including any and all
3
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attachments thereto and amendments thereof) and the terms of this
Appendix I, the terms of this Appendix I shall control.

unenforceable, only such provision or part thereof shall be affected
by such holding and this Contract shall be construed as if such
invalid, illegal or unenforceable provision or part thereof had not
been contained herein.

12. MODIFICATION.
Waiver, discharge, amendment,
supplement, extension or other modification of this Contract shall be
subject to prior approval by the Agency or Agencies and may be
effected only by an instrument in writing signed by the parties to this
Contract.

18. WORKERS’ COMPENSATION. This Contract shall be void
and of no force and effect unless the Contractor shall provide and
maintain coverage during the life of this Contract for the benefit of
such employees as are required to be covered by the provisions of
the Workers’ Compensation Law.

13. SECTION HEADINGS. The caption of sections in this
Contract are inserted solely for convenience of reference and are not
intended to define, limit, or describe the scope of this Contract or any
provision hereof or to otherwise affect this Contract in any way. The
section headings shall not be considered in any way in construing
this Contract.

19. NO ARBITRATION.
Disputes involving this Contract,
including the breach or alleged breach thereof, may not be submitted
to binding arbitration (except where statutorily authorized), but
must, instead, be heard in a court of competent jurisdiction of the
State of New York.

14. COUNTERPARTS. This Contract may be executed in any
number of counterparts. Each such counterpart shall be deemed to
be a duplicate original. All such counterparts shall constitute but one
and the same instrument.

20. SERVICE OF PROCESS. In addition to the methods of
service allowed by the State Civil Practice Law & Rules (“CPLR”),
the Contractor hereby consents to service of process upon it by
registered or certified mail, return receipt requested. Service of
process hereunder shall be complete upon the Contractor’s actual
receipt of process or upon the Agency’s or Agencies’ receipt of the
return thereof by the United States Postal Service as refused or
undeliverable. The Contractor must promptly notify the Agency or
Agencies, in writing, of each and every change of address to which
service of process can be made. Service of process by the Agency
or Agencies to the last known address shall be sufficient. The
Contractor will have thirty (30) calendar days after service hereunder
is complete in which to respond.

15. GOVERNING LAW. This Contract has been executed and
delivered in, and shall be construed and enforced in accordance with
the laws of, the State of New York. In the event of conflict between
New York State law and federal laws and regulations, the latter shall
prevail.
16. NOTICES. All notices and other communications given
hereunder shall not be effective for any purpose whatsoever unless
in writing and delivered by hand or mailed by United States first
class registered or certified mail, return receipt requested. Notice
shall be deemed to have been given, if delivered by hand, when
actually received by the party being notified, or, if mailed, when
addressed (a) if to the Contractor, to the attention of the Contractor’s
authorized signatory of this Contract at the address specified for the
Contractor on page one of this Contract, or at such other address as
to which the Contractor shall have notified the Agency or Agencies,
and (b) if to the Agency or Agencies, to the attention of the Senior
Vice President and Counsel, at the address for the Agency or
Agencies on page one this Contract, or at such other address of which
the Agency or Agencies shall have notified the Contractor.

21. NON-COLLUSIVE BIDDING CERTIFICATION. If this
Contract was awarded based upon the submission of a bid or
proposal, the Contractor affirms, under penalty of perjury, that the
prices in its bid or proposal were arrived at independently, without
collusion, consultation, communication, or agreement, for the
purpose of restricting competition, or as to any matter relating to
such prices with any other Contractor or with any competitor. The
Contractor further affirms that, at the time the Contractor submitted
its bid or proposal, an authorized and responsible person executed
and delivered a non-collusive bidding certification to the Agency or
Agencies on the Contractor’s behalf.

17. SEVERABILITY. All rights, powers and remedies provided
herein may be exercised only to the extent that they do not violate
any applicable law, and are intended to be limited to the extent
necessary so that they will not render this Contract invalid,
unenforceable or not entitled to be recorded, registered, or filed
under applicable law. If any provision or term of this Contract or
any portion of a provision shall be held to be invalid, illegal or

22. LOBBYING REFORM LAW DISCLOSURE.
If the
procurement of the goods or services provided herein were
applicable to Lobbying Reform Law Disclosure as pursuant to State
Finance Law §§139-j and 139-k, the Agency or Agencies reserves
the right to terminate this Contract in the event it is found that the
certification filed by the Offerer/Bidder in accordance with New
4
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York State Finance Law §139-k was intentionally false or
intentionally incomplete. Upon such finding, the Agency or
Agencies may exercise their termination right by providing written
notification to the Contractor.

documentation of these efforts to be provided upon request to the
State;
(b) The Contractor has complied with the Federal Equal Opportunity
Act of 1972 (P.L. 92-261), as amended;
(c) The Contractor agrees to make reasonable efforts to provide
notification to New York State residents of employment
opportunities on this project through listing any such positions with
the Job Service Division of the New York State Department of
Labor, or providing such notification in such manner as is consistent
with existing collective bargaining contracts or agreements. The
Contractor agrees to document these efforts and to provide said
documentation to the State upon request; and

23. MACBRIDE FAIR EMPLOYMENT PRINCIPLES. In
accordance with the MacBride Fair Employment Principles (Chapter
807 of the Laws of 1992), the Contractor hereby stipulates that the
Contractor either (a) has no business operations in Northern Ireland,
or (b) shall take lawful steps in good faith to conduct any business
operations in Northern Ireland in accordance with the MacBride Fair
Employment Principles (as described in Section 165 of the New
York State Finance Law), and shall permit independent monitoring
of compliance with such principles.

(d) The Contractor acknowledges notice that the State may seek to
obtain offset credits from foreign countries as a result of this
Contract and agrees to cooperate with the State in these efforts.

24. OMNIBUS PROCUREMENT ACT OF 1992. It is the policy
of New York State to maximize opportunities for the participation of
New York State business enterprises, including minority and
women-owned business enterprises as bidders, subcontractors and
suppliers on its procurement contracts.

25. GENERAL RESPONSIBILITY LANGUAGE.
The
Contractor shall at all times during Contract term remain
responsible. The Contractor agrees, if requested by the Agencies, to
present evidence of its continuing legal authority to do business in
New York State, integrity, experience, ability, prior performance,
and organizational and financial capacity.

Information on the availability of New York State subcontractors
and suppliers is available from:
NYS Department of Economic Development
Division for Small Business
Albany, New York 12245
Telephone: 518-292-5100
Fax: 518-292-5884
Email: opa@esd.ny.gov

For purposes of this Agreement, Contractor responsibility generally
means that the Contractor has the integrity to justify the award of
public dollars and the capacity to perform the requirements of this
Contract fully. In connection herewith, to the extent that the
Agencies may make certain determinations with respect to
Contractor responsibility, wherein the Agencies determine whether
it has reasonable assurances that a Contractor is responsible, is an
important part of the procurement process, promoting fairness in
contracting, mitigating contract issues, and protecting the Contractor
and the Agencies against failed contracts. In making such a
responsibility determination, the Agencies shall evaluate the
Contractor’s responsibility with respect to four factors: (a) financial
and organizational capacity; (ii) legal authority to do business in
New York State; (c) integrity; and (iv) previous performance.

A directory of certified minority and women-owned business
enterprises is available from:
NYS Department of Economic Development
Division of Minority and Women's Business Development
633 Third Avenue
New York, New York 10017
Telephone: 212-803-2424
Email:mwbecertification@esd.ny.gov
https://ny.newnycontracts.com/FrontEnd/VendorSearchPublic.asp

26. SUSPENSION OF WORK (for Non-Responsibility). The
Agencies reserve the right to suspend any or all activities under this
Contract, at any time, when the Agency discovers information that
calls into question the responsibility of the Contractor. In the event
of such suspension, the Contractor will be given written notice
outlining the particulars of such suspension. Upon issuance of such
notice, the Contractor must comply with the terms of the suspension
order. Contract activity may resume at such time as the Agencies
issue a written notice authorizing a resumption of performance under
the Contract.

The Omnibus Procurement Act of 1992 requires that by signing this
bid proposal or Contract, as applicable, Contractors certify that
whenever the total bid amount is greater than $1 million:
(a) The Contractor has made reasonable efforts to encourage the
participation of New York State Business Enterprises as suppliers
and subcontractors, including certified minority and women-owned
business enterprises, on this project, and has retained the
5
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29. Affordable Care Act. It is the sole responsibility of the
Contractor to provide and maintain all Affordable Care Act (“ACA”)
requirements/benefits. The ACA mandates employers with 50 or
more full-time equivalents to offer coverage to full-time employees
and their dependents or pay taxes if an employee obtains Exchange
coverage and a premium tax credit1. Employees of the Contractor
providing services to the Agency or Agencies are employees of the
Contractor and are not employed by the Agency or Agencies nor the
State of New York.

27. Termination (for Non-Responsibility). Upon written notice to
the Contractor, and a reasonable opportunity to be heard with
appropriate Agency staff, the Contract may be terminated by the
Agencies at the Contractor’s expense where the Contractor is
determined by the Agencies to be non-responsible. In such event,
the Agencies may complete the contractual requirements in any
manner they deem advisable and pursue available legal or equitable
remedies for breach.
28. Iran Divestment Act. By entering into this Agreement,
Contractor certifies in accordance with State Finance Law §165-a
that it is not on the “Entities Determined to be Non-Responsive
Bidders/Offerers pursuant to the New York State Iran Divestment
Act of 2012” (“Prohibited Entities List”) posted at:
http://www.ogs.ny.gov/about/regs/docs/ListofEntities.pdf

30.
Obligations, Representations and Warranties.
The
Contractor warrants that it, its staff, and any and all subcontractors,
if any, have all the necessary licenses, approvals, and certifications
currently required by the laws of any applicable local, state, or
Federal government to perform the services or work, as applicable,
pursuant to this Agreement and/or any subcontract entered into under
this Agreement. The Contractor further agrees that such required
licenses, approvals, and certificates shall be kept in full force and
effect during the term of this Agreement, or any extension thereof,
and to secure any new licenses, approvals, or certificates within the
required time frames and/or to require its staff and subcontractors, if
any, to obtain the requisite licenses, approvals, or certificates. In the
event the Contractor, its staff, and/or subcontractors, if any, are
notified of a denial or revocation of any license, approval, or
certification to perform the services or work, as applicable, under
this Agreement, the Contractor shall immediately notify the Agency
or Agencies.

Contractor further certifies that it will not utilize on this Contract any
subcontractor that is identified on the Prohibited Entities List.
Contractor agrees that should it seek to renew or extend this
Contract, it must provide the same certification at the time the
Contract is renewed or extended. Contractor also agrees that any
proposed Assignee of this Contract will be required to certify that it
is not on the Prohibited Entities List before the contract assignment
will be approved by the Agency.
During the term of the Contract, should the Agency receive
information that a person (as defined in State Finance Law §165-a)
is in violation of the above-referenced certifications, the Agency will
review such information and offer the person an opportunity to
respond. If the person fails to demonstrate that it has ceased its
engagement in the investment activity which is in violation of the
Act within 90 days after the determination of such violation, then the
Agency shall take such action as may be appropriate and provided
for by law, rule, or contract, including, but not limited to, imposing
sanctions, seeking compliance, recovering damages, or declaring the
Contractor in default.

31. Internet Services. In accordance with the requirements of
Executive Order No. 175, Contractor certifies that it will adhere to
net neutrality principles if this contract is for the provision of internet
services, regardless of delivery method, to all end users in New York
State, unless the President/CEO of the Agency or Agencies, or their
designee, determines that adherence to net neutrality principles for a
particular purpose is not in the best interests of the State. Nothing in
this provision supersedes any obligation or authorization a provider
of broadband Internet access service may have to address the needs
of emergency communications or law enforcement, public safety, or
national security authorities, consistent with or as permitted by
applicable law, or limits the provider’s ability to do so. As used
herein, “net neutrality” means that Contractor will not block, throttle,
or prioritize internet content or applications or require that end users
pay different or higher rates to access specific types of content or
application.

The Agency reserves the right to reject any bid, request for
assignment, renewal or extension for an entity that appears on the
Prohibited Entities List prior to the award, assignment, renewal or
extension of a contract, and to pursue a responsibility review with
respect to any entity that is awarded a contract and appears on the
Prohibited Entities list after contract award.

Exchange coverage allows you to use the State’s insurance
exchange marketplace to obtain coverage from competing private
health care providers.
1
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APPENDIX

III

DIVERSITY FORMS
SECTION 1 : HUD

Contract and Subcontract Activity

U.S. Department of Housing and Urban Development

OMB Approval No.:

2535-0117 (exp. 1/31/2013)

Public Reporting Burden for this collection of information is estimated to average .50 hours per response, including the time for reviewing instructions, searching existing data sources, gathering and maintaining the data needed, and completing and reviewing the
collection of information. This information is voluntary. HUD may not collect this information, and you are not required to complete this form, unless it displays a currently valid OMB Control Number.
Executive Order 12421 dated July 14, 1983, directs the Minority Business Development Plans shall be developed by each Federal Agency and that these annual plans shall establish minority business development objectives. The information is used by HUD to monitor
and evaluate MBE activities against the total program activity and the designated minority business enterprise (MBE) goals. The Department requires the information to provide guidance and oversight for programs for the development of minority business enterprise
concerning Minority Business Development. If the information is not collected HUD would not be able to establish meaningful MBE goals nor evaluate MBE performance against these goals.
While no assurances of confidentiality is pledged to respondents, HUD generally discloses this data only in response to a Freedom of Information request.
Privacy Act Notice - The United States Department of Housing and Urban Development, Federal Housing Administration, is authorized to solicit the information requested in this form by virtue of Title 12, United States Code, Section 1701 et seq., and regulations
promulgated thereunder at Title 12, Code of Federal Regulations. It will not be disclosed or released outside the United States Department of Housing and Urban Development without your consent, except as required or permitted by law.
Check if:
PHA 
IHA 
4. Reporting Period

1. Grantee/Project Owner/Developer/Sponsor/Builder/Agency

3a. Name of Contact Person

3b. Phone Number (Including Area Code)

2. Location (City, State, ZIP Code)

5. Program Code (Not applicable for CPD programs.)
See explanation of codes at bottom of page.

 Oct. 1 - Sept. 30 (Annual-FY)

6. Date Submitted to Field Office

Use a separate sheet for each program code.
Grant/Project Number or
HUD Case Number or other
identification of property,
subdivision, dwelling unit, etc.

Amount of
Contract
or Subcontract

7a.

7b.

CPD:
1 = New Construction
2 = Education/Training
3 = Other

Previous editions are obsolete.

Type of
Trade
Code
(See
below)
7c.

Contractor or
Subcontractor
Business
Racial/Ethnic
Code
(See below)
7d.

Woman
Owned
Business
(Yes or
No)
7e.

Prime Contractor
Identification (ID)
Number

Sec.
3

7f.

7g.

7c: Type of Trade Codes:
Housing/Public Housing:
1 = New Construction
6 = Professional
2 = Substantial Rehab.
7 = Tenant Services
3 = Repair
8 = Education/Training
4 = Service
9 = Arch./Engrg. Appraisal
5 = Project Mangt.
0 = Other

Subcontractor
Sec.
Identification (ID)
3
Number

Contractor/Subcontractor Name and Address
7j.
Name

7h.

Street

7d: Racial/Ethnic Codes:

5: Program Codes

1
2
3
4
5
6

(Complete for Housing and Public and Indian Housing programs only):

= White Americans
= Black Americans
= Native Americans
= Hispanic Americans
= Asian/Pacific Americans
= Hasidic Jews

City

State

Zip Code

7i.

1
2
3
4
5

= All insured, including Section 8
5 = Section 202
= Flexible Subsidy
6 = HUD-Held (Management)
= Section 8 Noninsured, Non-HFDA 7 = Public/Indian Housing
= Insured (Management
= Asian/Pacific Americans

form HUD-2516 (8/98)

This report is to be completed by grantees, developers, sponsors, builders, agencies,
and/or project owners for reporting contract and subcontract activities of $10,000 or
more under the following programs: Community Development Block Grants (entitlement and small cities); Urban Development Action Grants; Housing Development
Grants; Multifamily Insured and Noninsured; Public and Indian Housing Authorities;
and contracts entered into by recipients of CDBG rehabilitation assistance.
Contracts/subcontracts of less than $10,000 need be reported only if such contracts
represent a significant portion of your total contracting activity. Include only contracts
executed during this reporting period.

completed for public and Indian housing and most community development programs.
Form HUD-60002 is to be completed by all other HUD programs including State
administered community development programs covered under Section 3.
A Section 3 contractor/subcontractor is a business concern that provides economic
opportunities to low- and very low-income residents of the metropolitan area (or
nonmetropolitan county), including a business concern that is 51 percent or more
owned by low- or very low-income residents; employs a substantial number of low- or
very low-income residents; or provides subcontracting or business development
opportunities to businesses owned by low- or very low-income residents. Low- and
very low-income residents include participants in Youthbuild programs established
under Subtitle D of Title IV of the Cranston-Gonzalez National Affordable Housing Act.

This form has been modified to capture Section 3 contract data in columns 7g and 7i.
Section 3 requires that the employment and other economic opportunities generated
by HUD financial assistance for housing and community development programs shall,
to the greatest extent feasible, be directed toward low- and very low-income persons,
particularly those who are recipients of government assistance for housing. Recipients
using this form to report Section 3 contract data must also use Part I of form HUD60002 to report employment and training opportunities data. Form HUD-2516 is to be

The terms “low-income persons” and “very low-income persons” have the same
meanings given the terms in section 3(b)(2) of the United States Housing Act of 1937.
Low-income persons mean families (including single persons) whose incomes do not
exceed 80 per centum of the median income for the area, as determined by the
Secretary, with adjustments for smaller and larger families, except that the Secretary

Community Development Programs

firm receiving contract/subcontract activity only one time on each report for each firm.

1.

may establish income ceilings higher or lower than 80 per centum of the median for the
area on the basis of the Secretary’s findings that such variations are necessary
because of prevailing levels of construction costs or unusually high or low-income
families. Very low-income persons means low-income families (including single
persons) whose incomes do not exceed 50 per centum of the median family income
for the area, as determined by the Secretary with adjustments for smaller and larger
families, except that the Secretary may establish income ceilings higher or lower than
50 per centum of the median for the area on the basis of the Secretary’s findings that
such variations are necessary because of unusually high or low family incomes.
Submit two (2) copies of this report to your local HUD Office within ten (10) days after
the end of the reporting period you checked in item 4 on the front.
Complete item 7h. only once for each contractor/subcontractor on each semi-annual
report.
Enter the prime contractor's ID in item 7f. for all contracts and subcontracts. Include
only contracts executed during this reporting period. PHAs/IHAs are to report all
contracts/subcontracts.

Multifamily Housing Programs

Public Housing and Indian Housing Programs

3. Contact Person: Enter name and phone of person responsible for maintaining
and submitting contract/subcontract data.

1.

Grantee/Project Owner: Enter the name of the unit of government, agency or
mortgagor entity submitting this report.

PHAs/IHAs are to report all contracts/subcontracts. Include only contracts executed
during this reporting period.

7a. Grant Number: Enter the HUD Community Development Block Grant Identification Number (with dashes). For example: B-32-MC-25-0034. For Entitlement
Programs and Small City multi-year comprehensive programs, enter the latest
approved grant number.

3.

Contact Person: Same as item 3 under CPD Programs.

1.

4.

Reporting Period: Check only one period.

Project Owner: Enter the name of the unit of government, agency or mortgagor
entity submitting this report. Check box as appropriate.

5.

Program Code: Enter the appropriate program code.

3.

Contact Person: Same as item 3 under CPD Programs.

7b. Amount of Contract/Subcontract: Enter the dollar amount rounded to the
nearest dollar. If subcontractor ID number is provided in 7f, the dollar figure would be
for the subcontract only and not for the prime contract.

7a. Grant/Project Number: Enter the HUD Project Number or Housing Development Grant or number assigned.

4.

Reporting Period: Check only one period.

5.

Program Code: Enter the appropriate program code.

7b. Amount of Contract/Subcontract: Same as item 7b. under CPD Programs.

7c. Type of Trade: Enter the numeric codes which best indicates the contractor's/
subcontractor's service. If subcontractor ID number is provided in 7f., the type of trade
code would be for the subcontractor only and not for the prime contractor. The "other"
category includes supply, professional services and all other activities except construction and education/training activities.

7c. Type of Trade: Same as item 7c. under CPD Programs.

7a. Grant/Project Number: Enter the HUD Project Number or Housing Development Grant or number assigned.

Grantee: Enter the name of the unit of government submitting this report.

7d. Business Racial/Ethnic/Gender Code: Enter the numeric code which indicates
the racial/ethnic /gender character of the owner(s) and controller(s) of 51% of the
business. When 51% or more is not owned and controlled by any single racial/ethnic/
gender category, enter the code which seems most appropriate. If the subcontractor
ID number is provided, the code would apply to the subcontractor and not to the prime
contractor.
7e. Woman Owned Business: Enter Yes or No.
7f. Contractor Identification (ID) Number: Enter the Employer (IRS) Number of the
Prime Contractor as the unique identifier for prime recipient of HUD funds. Note that
the Employer (IRS) Number must be provided for each contract/subcontract awarded.

7d. Business Racial/Ethnic/Gender Code: Same as item 7d. under CPD Programs.

7b. Amount of Contract/Subcontract: Same as item 7b. under CPD Programs.

7e. Woman Owned Business: Enter Yes or No.

7d. Business Racial/Ethnic/Gender Code: Same as item 7d. under CPD Programs.

7f.

Contractor Identification (ID) Number: Same as item 7f. under CPD Programs.

7c. Type of Trade: Same as item 7c. under CPD Programs.

7g. Section 3 Contractor: Enter Yes or No.

7e. Woman Owned Business: Enter Yes or No.

7h. Subcontractor Identification (ID) Number: Same as item 7h. under CPD
Programs.

7f.

7i.

7h. Subcontractor Identification (ID) Number: Same as item 7h. under CPD
Programs.

Section 3 Contractor: Enter Yes or No.

7j. Contractor/Subcontractor Name and Address: Same as item 7j. under CPD
Programs.

Contractor Identification (ID) Number: Same as item 7f. under CPD Programs.

7g. Section 3 Contractor: Enter Yes or No.

7i.

Section 3 Contractor: Enter Yes or No.

7j. Contractor/Subcontractor Name and Address: Same as item 7j. under CPD
Programs.

7g. Section 3 Contractor: Enter Yes or No.
7h. Subcontractor Identification (ID) Number: Enter the Employer (IRS) Number
of the subcontractor as the unique identifier for each subcontract awarded from HUD
funds. When the subcontractor ID Number is provided, the respective Prime
Contractor ID Number must also be provided.
7i.

Section 3 Contractor: Enter Yes or No.

7j. Contractor/Subcontractor Name and Address: Enter this information for each
Previous editions are obsolete.

form HUD-2516 (8/98)

TBD

TELACU Construction Management,
604 N. Eckhoff, Orange, CA 92868
Dan Clem
Futuree
8

10/24/19

Governor's Office of Storm Recovery of HTFC

0

0

0

0

0
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TBD
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TBD
TBD

X
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Form HUD-60002, Section 3 Summary Report, Economic Opportunities for Low- and Very Low-Income Persons.
Instructions: This form is to be used to report annual accomplishments
regarding employment and other economic opportunities provided to lowand very low-income persons under Section 3 of the Housing and Urban
Development Act of 1968. The Section 3 regulations apply to any public
and Indian Housing programs that receive: (1) development assistance
pursuant to Section 5 of the U.S. Housing Act of 1937; (2) operating
assistance pursuant to Section 9 of the U.S. Housing Act of 1937; or (3)
modernization grants pursuant to Section 14 of the U.S. Housing Act of 1937
and to recipients of housing and community development assistance
in excess of $200,000 expended for: (1) housing rehabilitation (including
reduction and abatement of lead-based paint hazards); (2) housing construction; or (3) other public construction projects; and to contracts and
subcontracts in excess of $100,000 awarded in connection with the
Section-3-covered activity.
Form HUD-60002 has three parts which are to be completed for all
programs covered by Section 3. Part I relates to employment and training,
The recipient has the option to determine numerical employment/training
goals either on the basis of the number of hours worked by new hires
(columns B, D, E and F) or the number of new hires utilized on the Section
3 covered project (columns B, C and F). Part II of the form relates to
contracting, and Part III summarizes recipients’ efforts to comply with
Section 3.
Recipients or contractors subject to Section 3 requirements must maintain appropriate documentation to establish that HUD financial assistance
for housing and community development programs were directed toward
low- and very low-income persons.* A recipient of Section 3 covered
assistance shall submit two copies of this report to the local HUD Field
Office. Where the program providing assistance requires an annual performance report, this Section 3 report is to be submitted at the same time the
program performance report is submitted. Where an annual performance
report is not required, this Section 3 report is to be submitted by January 10
and, if the project ends before December 31, within 10 days of project
completion. Only Prime Recipients are required to report to HUD. The
report must include accomplishments of all recipients and their Section 3 covered contractors and subcontractors.
HUD Field Office: Enter the Field Office name forwarding the Section 3
report.

8. Program Code: Enter the appropriate program code as listed at the
bottom of the page.
9. Program Name:Enter the name of the HUD Program corresponding with
the “Program Code” in number 8.
Part I: Employment and Training Opportunities
Column A: Contains various job categories. Professionals are defined as
people who have special knowledge of an occupation (i.e., supervisors,
architects, surveyors, planners, and computer programmers). For construction positions, list each trade and provide data in columns B through F
for each trade where persons were employed. The category of “Other”
includes occupations such as service workers.
Column B: Enter the number of new hires for each category of workers
identified in Column A in connection with this award. New Hire refers to a
person who is not on the contractor’s or recipient’s payroll for employment
at the time of selection for the Section 3 covered award or at the time of
receipt of Section 3 covered assistance.
Column C: Enter the number of Section 3 new hires for each category of
workers identified in Column A in connection with this award. Section 3 new
hire refers to a Section 3 resident who is not on the contractor’s or recipient’s
payroll for employment at the time of selection for the Section 3 covered
award or at the time of receipt of Section 3 covered assistance.
Column D: Enter the percentage of all the staff hours of new hires (Section
3 residents) in connection with this award.
Column E: Enter the percentage of the total staff hours worked for Section
3 employees and trainees (including new hires) connected with this award.
Include staff hours for part-time and full-time positions.
Column F: Enter the number of Section 3 residents that were employed and
trained in connection with this award.
Part II: Contract Opportunities
Block 1: Construction Contracts
Item A: Enter the total dollar amount of all contacts awarded on the project/
program.
Item B: Enter the total dollar amount of contracts connected with this
project/program that were awarded to Section 3 businesses.

1. Recipient: Enter the name and address of the recipient submitting this
report.

Item C: Enter the percentage of the total dollar amount of contracts
connected with this project/program awarded to Section 3 businesses.

2. Federal Identification: Enter the number that appears on the award form
(with dashes). The award may be a grant, cooperative agreement or
contract.

Item D: Enter the number of Section 3 businesses receiving awards.

3. Dollar Amount of Award: Enter the dollar amount, rounded to the nearest
dollar, received by the recipient.
4 & 5. Contact Person/Phone: Enter the name and telephone number of
the person with knowledge of the award and the recipient’s implementation of Section 3.
6. Reporting Period: Indicate the time period (months and year) this report
covers.

Block 2: Non-Construction Contracts
Item A: Enter the total dollar amount of all contacts awarded on the project/
program.
Item B: Enter the total dollar amount of contracts connected with this project
awarded to Section 3 businesses.
Item C: Enter the percentage of the total dollar amount of contracts
connected with this project/program awarded to Section 3 businesses.
Item D: Enter the number of Section 3 businesses receiving awards.
Part III: Summary of Efforts - Self-explanatory

7. Date Report Submitted: Enter the appropriate date.
Submit two (2) copies of this report to the to the HUD Field Office of Fair
Housing and Equal Opportunity, Program Operations and Compliance
Center Director, at the same time the performance report is submitted to the
program office. For those programs where such a report is not required, the
Section 3 report is submitted by January 10. Include only contracts
executed during the reporting period specified in item 8. PHAs/HAs are to
report all contracts/subcontracts.
* The terms “low-income persons” and “very low-income persons” have the
same meanings given the terms in section 3(b)(2) of the United States
Housing Act of 1937. Low-income persons mean families (including single
persons) whose incomes do not exceed 80 per centum of the median
income for the area, as determined by the Secretary, with adjustments for

smaller and larger families, except that the Secretary may establish income
ceilings higher or lower than 80 per centum of the median for the area on the
basis of the Secretary’s findings such that variations are necessary because of prevailing levels of construction costs or unusually high- or lowincome families. Very low-income persons mean low-income families
(including single persons) whose incomes do not exceed 50 per centum of
the median family income for the area, as determined by the Secretary with
adjustments for smaller and larger families, except that the Secretary may
establish income ceilings higher or lower than 50 per centum of the median
for the area on the basis of the Secretary’s findings that such variations are
necessary because of unusually high or low family incomes.
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APPENDIX

III

DIVERSITY FORMS SECTION 2:
HTFC

NEW YORK STATE FINANCE AGENCY, STATE OF NEW YORK MORTGAGE AGENCY
NEW YORK STATE AFFORDABLE HOUSING CORPORATION,
STATE OF NEW YORK MUNICIPAL BOND BANK AGENCY, AND
TOBACCO SETTLEMENT FINANCING CORPORATION
641 LEXINGTON AVENUE, NEW YORK, NEW YORK 10022, (212) 688-4000
DIVISION OF HOUSING AND COMMUNITY RENEWAL
HOUSING TRUST FUND CORPORATION
38-40 STATE STREET, ALBANY, NEW YORK 12207
January 2018

APPENDIX III
PARTICIPATION BY MINORITY GROUP MEMBERS AND WOMEN
REQUIREMENTS AND PROCEDURES
FOR CONTRACTS WITH
NYS DIVISION OF HOUSING AND COMMUNITY RENEWAL
NEW YORK STATE HOUSING FINANCE AGENCY
HOUSING TRUST FUND CORPORATION
NEW YORK STATE AFFORDABLE HOUSING CORPORATION
STATE OF NEW YORK MORTGAGE AGENCY
STATE OF NEW YORK MUNICIPAL BOND BANK AGENCY
TOBACCO SETTLEMENT FINANCING CORPORATION
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NEW YORK STATE FINANCE AGENCY, STATE OF NEW YORK MORTGAGE AGENCY
NEW YORK STATE AFFORDABLE HOUSING CORPORATION,
STATE OF NEW YORK MUNICIPAL BOND BANK AGENCY, AND
TOBACCO SETTLEMENT FINANCING CORPORATION
641 LEXINGTON AVENUE, NEW YORK, NEW YORK 10022, (212) 688-4000
DIVISION OF HOUSING AND COMMUNITY RENEWAL
HOUSING TRUST FUND CORPORATION
38-40 STATE STREET, ALBANY, NEW YORK 12207
January 2018
I. General Provisions
A. The New York State Division of Housing and Community Renewal, New York State Housing
Finance Agency, Housing Trust Fund Corporation, New York State Affordable Housing
Corporation, State of New York Mortgage Agency, State of New York Municipal Bond Bank
Agency and Tobacco Settlement Financing Corporation (individually, “Agency” and
collectively, “Agency(ies)” or “Agencies”) are required to implement the provisions of New
York State Executive Law Article 15-A and Parts 140-145 of Title 5 of the New York Codes,
Rules and Regulations (“NYCRR”) for all New York State (“State”) contracts, as defined therein,
with a value (1) in excess of $25,000 for labor, services, equipment, materials, or any
combination of the foregoing or (2) in excess of $100,000 for real property renovations and
construction.
B. The contractor to the subject contract (the “Contractor” and the “Contract,” respectively) agrees,
in addition to any other nondiscrimination provision of the Contract and at no additional cost to
the Agency(ies), to fully comply and cooperate with the Agency(ies) in the implementation of
New York State Executive Law Article 15-A and the regulations promulgated thereunder. These
requirements include equal employment opportunities for minority group members and women
(“EEO”) and contracting opportunities for New York State-certified minority and women-owned
business enterprises (“MWBEs”). The Contractor’s demonstration of “good faith efforts”
pursuant to 5 NYCRR § 142.8 shall be a part of these requirements. These provisions shall be
deemed supplementary to, and not in lieu of, the nondiscrimination provisions required by New
York State Executive Law Article 15 (the “Human Rights Law”) and other applicable federal,
State, and local laws.
C. Failure to comply with all of the requirements herein may result in a finding of nonresponsiveness, non-responsibility and/or a breach of contract, leading to the assessment of
liquidated damages pursuant to Section VII of this Appendix and such other remedies available
to the Agency(ies) pursuant to the Contract and applicable law.
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NEW YORK STATE FINANCE AGENCY, STATE OF NEW YORK MORTGAGE AGENCY
NEW YORK STATE AFFORDABLE HOUSING CORPORATION,
STATE OF NEW YORK MUNICIPAL BOND BANK AGENCY, AND
TOBACCO SETTLEMENT FINANCING CORPORATION
641 LEXINGTON AVENUE, NEW YORK, NEW YORK 10022, (212) 688-4000
DIVISION OF HOUSING AND COMMUNITY RENEWAL
HOUSING TRUST FUND CORPORATION
38-40 STATE STREET, ALBANY, NEW YORK 12207
January 2018
II. Contract Goals
A. For purposes of this Contract, the Agency’s (or Agencies’) overall MWBE participation goal for
the Contract is indicated in the solicitation document and the Contract.
B.

For purposes of providing meaningful participation by MWBEs on the Contract and achieving
the MWBE Contract Goals established in Section II-A of this Appendix, the Contractor should
reference the directory of State certified MWBEs at the following internet address:
https://ny.newnycontracts.com.
Additionally, the Contractor is encouraged to contact the Division of Minority and Women’s
Business Development at (212) 803-2414 to discuss additional methods of maximizing
participation by MWBEs on the Contract.

C.

The Contractor understands that only sums paid to MWBEs for the performance of a
commercially useful function, as that term is defined in 5 NYCRR § 140.1, may be applied
towards the achievement of the applicable MWBE participation goal. [FOR CONSTRUCTION
CONTRACTS – The portion of a contract with an MWBE, serving as a supplier that shall be
deemed to represent the commercially useful function performed by the MWBE, shall be 60%
of the total value of the contract. The portion of a contract with an MWBE, serving as a broker
that shall be deemed to represent the commercially useful function performed by the MWBE,
shall be the monetary value for fees, or the markup percentage, charged by the MWBE]. [FOR
ALL OTHER CONTRACTS - The portion of a contract with an MWBE, serving as a broker that
shall be deemed to represent the commercially useful function performed by the MWBE, shall
be 25% of the total value of the contract].

D. The Contractor must document “good faith efforts,” pursuant to 5 NYCRR § 142.8, to provide
meaningful participation by MWBEs as subcontractors and suppliers in the performance of the
Contract. Such documentation shall include, but not necessarily be limited to:
1. Evidence of outreach to MWBEs;
2. Any responses by MWBEs to the Contractor’s outreach;
3. Copies of advertisements for participation by MWBEs in appropriate general circulation,
trade, and minority or women-oriented publications;
4. The dates of attendance at any pre-bid, pre-award, or other meetings, if any, scheduled by the
Agency(ies) with MWBEs; and
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NEW YORK STATE FINANCE AGENCY, STATE OF NEW YORK MORTGAGE AGENCY
NEW YORK STATE AFFORDABLE HOUSING CORPORATION,
STATE OF NEW YORK MUNICIPAL BOND BANK AGENCY, AND
TOBACCO SETTLEMENT FINANCING CORPORATION
641 LEXINGTON AVENUE, NEW YORK, NEW YORK 10022, (212) 688-4000
DIVISION OF HOUSING AND COMMUNITY RENEWAL
HOUSING TRUST FUND CORPORATION
38-40 STATE STREET, ALBANY, NEW YORK 12207
January 2018
5. Information describing specific steps undertaken by the Contractor to reasonably structure
the Contract scope of work to maximize opportunities for MWBE participation.
III. Equal Employment Opportunity (“EEO”)
A. The provisions of Article 15-A of the Executive Law and the rules and regulations promulgated
thereunder pertaining to equal employment opportunities for minority group members and
women shall apply to the Contract.
B. In performing the Contract, the Contractor shall:
1. Ensure that each contractor and subcontractor performing work on the Contract shall
undertake or continue existing EEO programs to ensure that minority group members and
women are afforded equal employment opportunities without discrimination because of race,
creed, color, national origin, sex, age, disability or marital status. For these purposes, EEO
shall apply in the areas of recruitment, employment, job assignment, promotion, upgrading,
demotion, transfer, layoff, or termination and rates of pay or other forms of compensation.
2. The Contractor shall submit an EEO policy statement to the Agency(ies) within seventy-two
(72) hours after the date of the notice by the Agency(ies) to award the Contract to the
Contractor.
3. If the Contractor, or any of its subcontractors, does not have an existing EEO policy statement,
the Agency(ies) may require the Contractor or subcontractor to adopt a model statement (see
PROC-4 Form – Equal Employment Opportunity Policy Statement, hyperlinked herein).
4. The Contractor’s EEO policy statement shall include the following language:
a. The Contractor will not discriminate against any employee or applicant for employment
because of race, creed, color, national origin, sex, age, disability, or marital status, will
undertake or continue existing EEO programs to ensure that minority group members and
women are afforded equal employment opportunities without discrimination, and shall
make and document its conscientious and active efforts to employ and utilize minority
group members and women in its work force.
b. The Contractor shall state in all solicitations or advertisements for employees that, in the
performance of the contract, all qualified applicants will be afforded equal employment
opportunities without discrimination because of race, creed, color, national origin, sex,
age, disability or marital status.
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NEW YORK STATE FINANCE AGENCY, STATE OF NEW YORK MORTGAGE AGENCY
NEW YORK STATE AFFORDABLE HOUSING CORPORATION,
STATE OF NEW YORK MUNICIPAL BOND BANK AGENCY, AND
TOBACCO SETTLEMENT FINANCING CORPORATION
641 LEXINGTON AVENUE, NEW YORK, NEW YORK 10022, (212) 688-4000
DIVISION OF HOUSING AND COMMUNITY RENEWAL
HOUSING TRUST FUND CORPORATION
38-40 STATE STREET, ALBANY, NEW YORK 12207
January 2018
c. The Contractor shall request each employment agency, labor union, or authorized
representative of workers with which it has a collective bargaining or other agreement or
understanding, to furnish a written statement that such employment agency, labor union,
or representative will not discriminate on the basis of race, creed, color, national origin,
sex age, disability or marital status and that such union or representative will affirmatively
cooperate in the implementation of the Contractor's obligations herein. (Please note that
this requirement is only applicable for a contract with an anticipated total expenditure in
excess of $250,000).
d. The Contractor will include the provisions of Subdivisions (a) through (c) of this
Subsection 4 and Paragraph “E” of this Section III, which provides for relevant provisions
of the Human Rights Law, in every subcontract in such a manner that the requirements
of the subdivisions will be binding upon each subcontractor as to work in connection with
the Contract.
C. PROC-1 Form – EEO Staffing Plan
To ensure compliance with this Section, the Contractor shall submit a Staffing Plan PROC-1
form, hyperlinked herein, to document the composition of the proposed workforce to be utilized
in the performance of the Contract by the specified categories listed, including ethnic
background, gender, and Federal occupational categories. The Contractor shall complete the
Staffing Plan PROC-1 form and submit it as part of their bid or proposal or within a reasonable
time, as directed by Agency(ies).
-REMAINDER OF THIS PAGE LEFT BLANK INTENTIONALLY-
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NEW YORK STATE FINANCE AGENCY, STATE OF NEW YORK MORTGAGE AGENCY
NEW YORK STATE AFFORDABLE HOUSING CORPORATION,
STATE OF NEW YORK MUNICIPAL BOND BANK AGENCY, AND
TOBACCO SETTLEMENT FINANCING CORPORATION
641 LEXINGTON AVENUE, NEW YORK, NEW YORK 10022, (212) 688-4000
DIVISION OF HOUSING AND COMMUNITY RENEWAL
HOUSING TRUST FUND CORPORATION
38-40 STATE STREET, ALBANY, NEW YORK 12207
January 2018

D. PROC-5 Form – EEO Workforce Utilization Report
1. The Contractor shall submit an EEO Workforce Utilization Report PROC-5 form,
hyperlinked herein, and shall require each of its subcontractors to submit a EEO Workforce
Utilization Report PROC-5 form, on a quarterly basis during the term of the Contract, in
accordance with the instructions indicated in the Contract and the Instructions, hyperlinked
herein. (Please note that for Construction Contracts, the Contractor shall submit a Workforce
Utilization Report, and shall require each of its subcontractors to submit a Workforce
Utilization Report, on a monthly basis during the term of the Contract, in accordance with
the instructions indicated in the Contract and the Instructions, hyperlinked herein).
2. Separate forms shall be completed by the Contractor and any subcontractors.
3. Pursuant to Executive Order #162, Contractors and subcontractors are also required to report
the gross wages paid to each of their employees for the work performed by such employees
on the Contract on a quarterly basis.
E. The Contractor shall comply with the provisions of the Human Rights Law, and all other State
and Federal statutory and constitutional non-discrimination provisions. The Contractor and its
subcontractors shall not discriminate against any employee or applicant for employment because
of race, creed (religion), color, sex, national origin, sexual orientation, military status, age,
disability, predisposing genetic characteristic, marital status or domestic violence victim status,
and shall also follow the requirements of the Human Rights Law with regard to nondiscrimination on the basis of prior criminal conviction and prior arrest.
IV. MWBE Utilization Plan, PROC-2 Form
A. The Contractor represents and warrants that the Contractor has submitted an MWBE Utilization
Plan, PROC-2 form, hyperlinked herein, or shall submit an MWBE Utilization Plan at such time
as shall be required by the Agency(ies), provided, however, that the Contractor may arrange to
provide such evidence via a non-electronic method to the Agency(ies), either prior to, or at the
time of, the execution of the Contract.
B. The Contractor agrees to adhere to such MWBE Utilization Plan in the performance of the
Contract.
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C. The Contractor further agrees that failure to submit and/or adhere to such MWBE Utilization
Plan shall constitute a material breach of the terms of the Contract. Upon the occurrence of such
a material breach, the Agency(ies) shall be entitled to any remedy provided herein, including but
not limited to, a finding that the Contractor is non-responsive.
V. MWBE Waiver Form, PROC-3
A. If the Contractor, after making good faith efforts, is unable to achieve the MWBE Contract Goals
stated in the solicitation document and the Contract, the Contractor may submit a request for a
waiver to the Agency(ies). Such waiver request must be supported by evidence of the
Contractor’s good faith efforts to achieve the maximum feasible MWBE participation towards
the applicable MWBE Contract Goals. If the documentation included with the waiver request is
complete, the Agency(ies) shall evaluate the request and issue a written notice of approval or
denial within twenty (20) business days of receipt.
B. If the Agency(ies), upon review of the MWBE Utilization Plan, quarterly MWBE Cumulative
Payment Statement Reports described in Section VI, or any other relevant information,
determines that the Contractor is failing or refusing to comply with the MWBE Contract Goals,
and no waiver has been issued in regards to such non-compliance, the Agency(ies) may issue a
notice of deficiency to the Contractor. The Contractor must respond to the notice of deficiency
within seven (7) business days of receipt. Such response may include a request for partial or total
waiver of MWBE Contract Goals.
VI. Quarterly MWBE Cumulative Payment Statement Report, PROC-6
The Contractor is required to submit a quarterly MWBE Cumulative Payment Statement Report, PROC6 form, hyperlinked herein, in accordance with the instructions indicated in the Contract, provided,
however, that the Contractor may arrange to provide such report via a non-electronic method to the
Agency(ies) by the 10th day following the end of each quarter (i.e., March 31st, June 30th, September 30th
and December 31st) during the term of the Contract.
VII. Liquidated Damages - MWBE Participation
A. Where the Agency(ies) determines that the Contractor is not in compliance with the requirements
of this Appendix and the Contractor refuses to comply with such requirements, or if the
Contractor is found to have willfully and intentionally failed to comply with the MWBE
W:\Shared Procurement Project Folders\Forms and Templates\Contract Forms - 641 Agencies\APPENDIX II_MWBE_EEO_Requirements_Revised_January-2018_FINAL_.docx
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participation goals, the Contractor shall be obligated to pay liquidated damages to the
Agency(ies).
B. Such liquidated damages shall be calculated as an amount equaling the difference between:
1. All sums identified for payment to MWBEs had the Contractor achieved the contractual
MWBE goals; and
2. All sums actually paid to MWBEs for work performed or materials supplied under the
Contract.
C.

In the event a determination has been made which requires the payment of liquidated damages
and such identified sums have not been withheld by the Agency(ies), the Contractor shall pay
such liquidated damages to the Agency(ies) within sixty (60) days after they are assessed.
Provided, however, that if the Contractor has filed a complaint with the Director of the Division
of Minority and Women’s Business Development pursuant to 5 NYCRR § 142.12, liquidated
damages shall be payable only in the event of a determination adverse to the Contractor following
the complaint process.
-REMAINDER OF THIS PAGE LEFT BLANK INTENTIONALLY-
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S o lic ita tio n /P r o g r a m

N a m e :
F

TELACU Construction Management

RFP # 201909_078
F
Offeror’s Name:
Offeror’s Address:

13

Total
Work
force

6

Workforce by
Gender
Total
Total
Male
Female
(M)
(F)

7

3

E Q U A L E M P L O Y M E N T O P P O R T U N IT Y
S T A F F IN G P L A N

R

R e p o r tin g E n tity :
x Contractor
Subcontractor
Subcontractor’s name________________

R e p o r t in c lu d e s :
Workforce to be utilized on this contract
ontractor/Subcontractor’s total work force

S u b m it w ith B id o r P r o p o s a l –In s tr u c tio n s o n p a g e 2

R

3

White
(M)
(F)

1

Hispanic
(M)
(F)

1

1

Asian
(M)
(F)

Work force by
Race/Ethnic Identification
Black
(M)
(F)

3

T E L E P H O N E N O . : 714-656-7315

S U B M IT C O M P L E T E D

W IT H

Native
American
(M)
(F)

B ID

10

V e te ra n
(M )
(F )

2019

P R O P O S A L

P R O C -1 (r e v is e d 2 /2 0 1 2 )

O R

D A T E :

D is a b le d
(M )
(F )

Enter the total number of employees for each classification in each of the EEO-Job Categories identified

604 N. Eckhoff, Orange, CA 92868

EEO-Job Category

Officials/Administrators
Professionals
Technicians
Service Maintenance
Workers
Office/Clerical
Skilled Craft Workers
Paraprofessionals

B Y (S ig n a tu r e ):

Protective Service
Workers
Totals
P R E P A R E D

N A M E A N D T IT L E O F P R E P A R E R (P r in t o r T y p e ):
Dan Clem

P a g e 1

131

General instructions: All Offerors and each subcontractor identified in the bid or proposal must complete an EEO Staffing Plan and submit it as part of the bid or proposal
package. Where the work force to be utilized in the performance of the State contract can be separated out from the contractor’s or subcontractor’s total work force, the Offeror
shall complete this form only for the anticipated work force to be utilized on the State contract. Where the work force to be utilized in the performance of the State contract
cannot be separated out from the contractor’s or subcontractor’s total work force, the Offeror shall complete this form for the contractor’s or subcontractor’s total work force.
Instructions for completing:
1. Enter the Solicitation number or RFP number that this report applies to along with the name and address of the Offeror.
2. Check off the appropriate box to indicate if the Offeror completing the report is the contractor or a subcontractor.
3. Check off the appropriate box to indicate if the work force being reported is just for the contract or the Offerors’ total workforce.
4. Enter the total work force by EEO job category.
5. Break down the total work force by gender and enter under the heading ‘Workforce by Gender’
6. Break down the total work force by race/ethnic background and enter under the heading ‘Work force by Race/Ethnic Identification’. Contact the
Designated Contact(s) for the solicitation if you have any questions.
7. Enter information on disabled or veterans included in the work force under the appropriate headings.
8. Enter the name, title, phone number and email address for the person completing the form. Sign and date the form in the designated boxes.
RACE/ETHNIC IDENTIFICATION
Race/ethnic designations as used by the Equal Employment Opportunity Commission do not denote scientific definitions of anthropological origins. For the purposes of
this report, an employee may be included in the group to which he or she appears to belong, identifies with, or is regarded in the community as belonging. However, no
person should be counted in more than one race/ethnic group. The race/ethnic categories for this survey are:
x

WHITE (Not of Hispanic origin) All persons having origins in any of the original peoples of Europe, North Africa, or the Middle East.

x

BLACK a person, not of Hispanic origin, who has origins in any of the black racial groups of the original peoples of Africa.

x

HISPANIC a person of Mexican, Puerto Rican, Cuban, Central or South American or other Spanish culture or origin, regardless of race.

x

ASIAN & PACIFIC a person having origins in any of the original peoples of the Far East, Southeast Asia, the Indian subcontinent or the Pacific Islands.
ISLANDER

x

NATIVE INDIAN (NATIVE a person having origins in any of the original peoples of North America, and who maintains cultural identification through tribal
AMERICAN/ ALASKAN
affiliation or community recognition.
NATIVE)

OTHER CATEGORIES
x

DISABLED INDIVIDUAL

any person who:

x

VIETNAM ERA VETERAN

a veteran who served at any time between and including January 1, 1963 and May 7, 1975.

x

GENDER

Male (M) or Female (F)

-

has a physical or mental impairment that substantially limits one or more major life activity(ies)
has a record of such an impairment; or
is regarded as having such an impairment.

Page 2
PROC-1 (revised 2/2012)
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M /W B E U T IL IZ A T IO N

P L A N

Offeror’s Nam e : TELACU Construction Management
S o lic ita tio n N u m b e r :

F e d e r a l Id e n tific a tio n N u m b e r :

WBE

r V
lie
rm
o n

a lu
s /S
a n
e n

15 %

5 . D o lla
S u p p
p e rfo
c o m p

TBD/TBD

TBD/TBD

e
e r
c e
t o

U T IL IZ A T IO N P L A N
C o n tra c t N o :

A P P R O V E D :

C o n tra c t A w a rd D a te :
E s tim a te d D a te o f C o m p le tio n :

YES

YES

IS S U E D :

A m o u n t O b lig a te d U n d e r th e C o n tr a c t:
N O T IC E
O F
D E F IC IE N C Y
Date:______________

N O T IC E O F A C C E P T A N C E IS S U E D :
Date:_____________

u b
s a
e s
e c

YES

c o
n d
o f
o n

n tra
in t
e a c
tra c

t.

c ts /
e n d e d

h

NO

P R O C -2 (r e v is e d 2 /2 0 1 2 )

NO

NO Date:

D A T E :

(P R O C -5 ).

o f S
v ic e
d a t
f th

INSTRUCTIONS: This form must be submitted with any bid, proposal, or proposed negotiated contract or within a reasonable time thereafter, but prior to contract award. This
Utilization Plan must contain a detailed description of the supplies and/or services to be provided by each certified Minority and Women-owned Business
Enterprise (M/WBE) under the contract. Attach additional sheets if necessary.

A d d r e s s : 604 N. Eckhoff
T e le p h o n e N u m b e r :

AND
N Y S
C E D
M A Y
O U R

R E V IE W E D B Y :

Consulting services

Program and project management

Consulting services

Program and project management

4 . D e ta ile d D e s c r ip tio n o f W o r k
(A tta c h a d d itio n a l s h e e ts , if n e c e s s a r y )

15%

RFP # 201909_078

C i t y , S t a t e , Z i p C o d e : Orange, CA 92868

3 . F e d e r a l ID N o .

M / W B E G o a l s i n t h e C o n t r a c t : MBE

N Y S E S D C E R T IF IE D

x MBE
x WBE

N Y S E S D C E R T IF IE D

WBE

x MBE

2 . C la s s ific a tio n

R e g i o n / L o c a t i o n o f W o r k : New York
B E S u b c o n tr a c to r s /S u p p lie r s
N a m e , A d d r e s s , E m a il A d d r e s s , T e le p h o n e N o .

Winsor Consult Group Corporation, 85 Broad St,
27th Fl, New York, NY, 10004,

1 . C e r tifie d M /W

A .

B .

Oculus Consulting Group LLC, 100 Beekman St,
#27D, New York, NY 10038,

6 . IF U N A B L E T O
B Y :

THE OFFEROR’S ACKNOWLEDGEMENT
R E Q U IR E M E N T S S E T F O R T H U N D E R
P A R T 1 4 3 , A N D T H E A B O V E R E F E R E N
L E T E A N D A C C U R A T E IN F O R M A T IO N
A N D P O S S IB L E T E R M IN A T IO N O F Y
E

F U L L Y M E E T T H E M B E A N D W B E G O A L S S E T F O R T H IN T H E C O N T R A C T , O F F E R O R M U S T S U B M IT A R E Q U E S T F O R W A IV E R F O R M
F O R A G E N C Y U S E O N L Y

P R E P A R E D a n d A P P R O V E D
N A M E A N D T IT L E O F P R E P A R E R (P r in t o r T y p e ):
Dan Clem, D

10/24/19

S ig n a tu r e : _ _
A u th o r iz e d S
D A T E :
T E L E P H O N E N O :

OF THIS FORM CONSTITUTES
T O C O M P L Y W IT H T H E M /W B E
A W , A R T IC L E 1 5 -A , 5 N Y C R R
F A IL U R E T O S U B M IT C O M P
F IN D IN G
O F N O N C O M P L IA N C
.

E M A IL A D D R E S S
SUBMISSION
A G R E E M E N T
E X E C U T IV E L
S O L IC IT A T IO N
R E S U L T IN A
C O N T R A C T .
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REQUEST FOR WAIVER FORM
INSTRUCTIONS: SEE PAGE 2 OF THIS ATTACHMENT FOR REQUIREMENTS AND DOCUMENT SUBMISSION INSTRUCTIONS.
Offeror/Contractor Name:
Federal Identification No.:
Address:

Solicitation/Contract No.:

City, State, Zip Code:

M/WBE Goals: MBE

%

WBE

%

By submitting this form and the required information, the offeror/contractor certifies that every Good Faith Effort has been taken
to promote M/WBE participation pursuant to the M/WBE requirements set forth under the contract.

Contractor is requesting a:
1.

MBE Waiver – A waiver of the MBE Goal for this procurement is requested.

Total

Partial

2.

WBE Waiver – A waiver of the WBE Goal for this procurement is requested.

Total

Partial

3.
Waiver Pending ESD Certification – (Check here if subcontractors or suppliers of Contractor are not certified M/WBE, but an application for
certification has been filed with Empire State Development.)
Date of such filing with Empire State Development:
PREPARED BY (Signature):

Date:

SUBMISSION
OF
THIS
FORM
CONSTITUTES
THE
OFFEROR/CONTRACTOR’S
ACKNOWLEDGEMENT AND AGREEMENT TO COMPLY WITH THE M/WBE REQUIREMENTS
SET FORTH UNDER NYS EXECUTIVE LAW, ARTICLE 15-A AND 5 NYCRR PART 143.
FAILURE TO SUBMIT COMPLETE AND ACCURATE INFORMATION MAY RESULT IN A
FINDING OF NONCOMPLIANCE AND/OR TERMINATION OF THE CONTRACT.

Name and Title of Preparer (Printed or Typed):

Telephone Number:

Submit with the bid or proposal or if submitting after award, submit to the
MWBE Program Unit:

Email Address:

******************** FOR AGENCY USE ONLY ********************
REVIEWED BY:

New York State Governor’s Office of Storm Recovery
25 Beaver Street, 5th Floor
New York, NY 10004

Waiver Granted:

DATE:

YES

Total Waiver
ESD Certification Waiver
Notice of Deficiency Issued
*Comments:

Email to: MWBE_EEOCreports@stormrecovery.ny.gov

MBE:

WBE:

Partial Waiver
*Conditional

Page 1
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REQUIREMENTS AND DOCUMENT SUBMISSION INSTRUCTIONS
When completing the Request for Waiver Form please check all boxes that apply. To be considered, the Request for Waiver Form must
be accompanied by documentation for items 1 – 11, as listed below. If box # 3 has been checked above, please see item 11. Copies of
the following information and all relevant supporting documentation must be submitted along with the request:
1. A statement setting forth your basis for requesting a partial or total waiver.
2. The names of general circulation, trade association, and M/WBE-oriented publications in which you solicited certified M/WBEs for the
purposes of complying with your participation goals.
3. A list identifying the date(s) that all solicitations for certified M/WBE participation were published in any of the above publications.
4. A list of all certified M/WBEs appearing in the NYS Directory of Certified Firms that were solicited for purposes of complying with your certified
M/WBE participation levels.
5. Copies of notices, dates of contact, letters, and other correspondence as proof that solicitations were made in writing and copies of such
solicitations, or a sample copy of the solicitation if an identical solicitation was made to all certified M/WBEs.
6. Provide copies of responses made by certified M/WBEs to your solicitations.
7. Provide a description of any contract documents, plans, or specifications made available to certified M/WBEs for purposes of soliciting their
bids and the date and manner in which these documents were made available.
8. Provide documentation of any negotiations between you, the Offeror/Contractor, and the M/WBEs undertaken for purposes of complying with
the certified M/WBE participation goals.
9. Provide any other information you deem relevant which may help us in evaluating your request for a waiver.
10. Provide the name, title, address, telephone number, and email address of offeror/contractor’s representative authorized to discuss and
negotiate this waiver request.
11. Copy of notice of application receipt issued by Empire State Development (ESD).

Note:
Unless a Total Waiver has been granted, Offeror/Contractor will be required to submit all reports and documents pursuant to the
provisions set forth in the Contract, as deemed appropriate by the contracting entity, to determine M/WBE compliance.
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WORKFORCE EMPLOYMENT UTILIZATION
Contract No.:

Reporting Entity:
□ Contractor
□ Subcontractor

Reporting Period:
□ January 1, 20_ - March 31, 20
□ April 1, 20
- June 30, 20_
□ July 1, 20_ - September 30, 20
□ October 1, 20_ - December 31, 20_

Contractor’s Name:
Report includes:
□ Work force to be utilized on this contract
□ Contractor/Subcontractor’s total work force

Contractor’s Address:

Enter the total number of employees in each classification in each of the EEO-Job Categories identified.
EEO-Job Category

Total
Work
force

Work force by
Gender
Male
Female
(M)
(F)

(M)

White
(F)

Work force by
Race/Ethnic Identification
Black
Hispanic
Asian
(M)
(F)
(M)
(F)
(M)
(F)

Disabled
(M)
(F)

Native
American
(M)
(F)

Veteran
(M)
(F)

Officials/Administrators
Professionals
Technicians
Sales Workers
Office/Clerical
Craft Workers
Laborers
Service Workers
Temporary
/Apprentices
Totals

PREPARED BY (Signature):
NAME AND TITLE OF PREPARER (Print or Type):

TELEPHONE NO.:
EMAIL ADDRESS:
Submit completed form to:
NYS Governor’s Office of Storm Recovery,
th
25 Beaver Street, 5 Floor, New York, NY 10004, or
MWBE_EEOCreports@stormrecovery.ny.gov

DATE:
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General Instructions: The work force utilization is to be submitted on a quarterly basis during the life of the contract to report the actual work
force utilized in the performance of the contract broken down by the specified categories. When the work force utilized in the performance of the
contract can be separated out from the contractor’s and/or subcontractor’s total work force, the contractor and/or subcontractor shall submit a
Utilization Report of the work force utilized on the contract. When the work force to be utilized on the contract cannot be separated out from the
contractor’s and/or subcontractor’s total work force, information on the total work force shall be included in the Utilization Report. Utilization
reports are to be completed for the quarters ended 3/31, 6/30, 9/30 and 12/31 and submitted to the M/WBE Program Management Unit within 15
days of the end of each quarter. If there are no changes to the work force utilized on the contract during the reporting period, the contractor can
submit a copy of the previously submitted report indicating no change with the date and reporting period updated.
Instructions for completing:
1. Enter the number of the contract that this report applies to along with the name and address of the Contractor preparing the report.
2. Check off the appropriate box to indicate if the entity completing the report is the contractor or a subcontractor.
3. Check off the box that corresponds to the reporting period for this report.
4. Check off the appropriate box to indicate if the work force being reported is just for the contract or the Contractor’s total work force.
5. Enter the total work force by EEO job category.
6. Break down the total work force by gender and enter under the heading ‘Work force by Gender’
7. Break down the total work force by race/ethnic background and enter under the heading ‘Work force by Race/Ethnic Identification’.
Contact the M/WBE Program Management Unit at (518) 474-5513 if you have any questions.
8. Enter information on any disabled or veteran employees included in the work force under the appropriate heading.
9. Enter the name, title, phone number and email address for the person completing the form. Sign and date the form in the designated
boxes.
RACE/ETHNIC IDENTIFICATION
Race/ethnic designations as used by the Equal Employment Opportunity Commission do not denote scientific definitions of anthropological
origins. For the purposes of this report, an employee may be included in the group to which he or she appears to belong, identifies with, or is
regarded in the community as belonging. However, no person should be counted in more than one race/ethnic group. The race/ethnic categories
for this survey are:
WHITE

(Not of Hispanic origin) All persons having origins in any of the original peoples of Europe, North Africa, or the Middle East.

BLACK

a person, not of Hispanic origin, who has origins in any of the black racial groups of the original peoples of Africa.

HISPANIC a person of Mexican, Puerto Rican, Cuban, Central or South American or other Spanish culture or origin, regardless of race.
ASIAN & PACIFIC a person having origins in any of the original peoples of the Far East, Southeast Asia, the Indian subcontinent or the
ISLANDER
Pacific Islands.
NATIVE INDIAN (NATIVE a person having origins in any of the original peoples of North America, and who maintains cultural identification
AMERICAN/ALASKAN
through tribal affiliation or community recognition.
NATIVE)
OTHER CATEGORIES

Page 2 of 3
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•

DISABLED INDIVIDUAL

any person who:

-

has a physical or mental impairment that substantially limits one or more
major life activity(ies)

-

has a record of such an impairment; or
is regarded as having such an impairment.
a veteran who served at any time between and including January 1, 1963 and May 7, 1975.
Male
or
Female

-

•
•

VIETNAM ERA VETERAN
GENDER

Page 3 of 3
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Failure to submit this form will result in non-compliance

Is this a final report? Check one.
No
Yes

M/WBE Quarterly Report
of
NYS AGENCY/AGENCIES Contract No.
Project No.

The following information indicates the payment amounts made by the grantee/contractor to the NYS Certified M/WBE subcontractor on this project. The
payments as shown are in compliance with contract documents for the above reference project.
Contractor’s Name and Address

Federal ID#

Goals/Dollar Amount
MBE
WBE

Project Completion
Date

M/WBE
Subcontractor/Vendor

Product
Code*

Work Status
this Report

Paid to Contractor this Quarter:

%=$
%=$

Total Paid to Contractor to Date:

Work Location

Reporting Period:
1st Quarter (4/1-6/30)

3rd Quarter (10/1-12/31)

2nd Quarter (7/1-9/30)

4th Quarter (1/1-3/31)

Payments this Quarter

Total Subcontractor
Contract Amount

MBE
Name:
Fed ID#:

Contract Type:

WBE

MBE

WBE

Previous Payments

MBE

WBE

Total Payments Made
to Date

MBE

WBE

Active
Inactive
Complete
Active
Inactive
Complete
Active
Inactive
Complete
Active
Inactive
Complete

Name:
Fed ID#:
Name:
Fed ID#:
Name:
Fed ID#:

Total:
*See Next Page for Product Codes
Date:

Name:

Title:
Page 1
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Use the following codes in the Product Code column to indicate the category of work for which the M/WBE was utilized:

PRODUCT CODE KEY:
A

Agriculture/Landscaping (e.g., all forms of landscaping services)

B

Mining (e.g., Geological Investigation)

C

Construction

C15

Building Construction – General Contractors

C16

Heavy Construction (e.g., highway, pipe laying)

C17

Special Trade Contractors (e.g., plumbing, heating, electrical, carpentry)

D

Manufacturing (production of goods)

E

Transportation, Communication and Sanitary Services (e.g., Delivery services, warehousing, broadcasting and cable systems)

F/G

Wholesale/Retail Goods (e.g., gravel, hospital supplies and equipment, food stores, computer stores, office supplies)

G52

Construction Materials (e.g., lumber, paint, lawn supplies)

H

Financial, Insurance and Real Estate Services

I

Services

I73

Business Services (e.g., copying, advertising, secretarial, janitorial, rental services of equipment, computer programming, security services)

I81

Legal Services

I82

Educational Services (e.g., AIDS education, automobile safety, tutoring, public speaking)

I83

Social Services (e.g., counselors, vocational training, child care)

I87

Engineering, architectural, accounting, research, management and related services
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HOUSING TRUST FUND CORPORATION
38-40 STATE STREET, ALBANY, NEW YORK 12207

APPENDIX IV

CONSTRUCTION REQUIREMENTS
AND PROCEDURES FOR
CONTRACTS WITH

HOUSING TRUST FUND CORPORATION

New York State
Homes & Community Renewal
Office of Fair Housing and Equal Opportunity
Web Site: www.nyshcr.org

Contractors Name and Address:

CUMULATIVE PAYMENT STATEMENT
(Instructions on Reverse Side)

Federal ID #
MBE

%

WBE

Name of Firm and Address

Type of Service Provided

(List All Firms)

(Select only one)

NYS Certified
MBE

WBE

Payment
This period

Federal ID#

• Construction
• Supplier
• Consultant Service
• Service/Commodity
• Section 3

No Payment

Federal ID#

• Construction
• Supplier
• Consultant Service
• Service/Commodity
• Section 3

No Payment

• Construction
• Supplier
• Consultant Service
• Service/Commodity
• Section 3

Signature of Company Official

ADM-123 (rev. 3/12)

Contract
Amount

No Payment

• Construction
• Supplier
• Consultant Service
• Service/Commodity
• Section 3

Federal ID#

%

Work Location

SHARS/Project #

Federal ID#

Reporting
Period
Quarter Year

Goals

No Payment

Print Name of Company Official

Failure to submit this form will result in non-compliance

Date

INSTRUCTIONS FOR FILING CUMULATIVE PAYMENT STATEMENT

This document pertains to HCR funding only: The form is to be
completed and signed by the Company Official and submitted by
the 10th of each quarter. The form must include ALL (e.g. MBE,
WBE and non-M/WBE) subcontractors or suppliers assigned to
this contract. The Affirmation of Income Payments to MBE/WBE
(ADM-146) must accompany this form for each MBE/WBE firm
who has received payment.

Quarter
1st
2nd
3rd
4th

Reporting Period
April 1 – June 30
July 1- September 30
October 1 - December 31
January 1 – March 31

Due Date
July 10
October 10
January 10
April 10

Contractor’s Name & Address:

Indicate name, address, city, state and zip code.

Contractor’s Federal ID #:

If Federal ID # not assigned, provide Social Security # of the owner.

Goals:

Indicate HCR’s assigned MBE and WBE participation goals.

Reporting Period:

Indicate reported month and year.

SHARS/Project #:

Indicate HCR’s SHARS #/Project #.

Subcontractor or Supplier
Name & Address
Federal ID #:

Indicate the name, address, city, state and zip code.
If Federal ID # not assigned, provide Social Security # of the owner.

Description of Work:

Check the box that best describes the work performed. (CHECK ONE BOX ONLY)

NYS Certified

Indicate if MBE or WBE. (CHECK ONE BOX ONLY) Only firms certified by NYS will be counted
towards goals
Indicate amount paid to each subcontractors or suppliers this reporting period.

Payments This Period:

NOTE: IF THERE WAS NO PAYMENT THIS PERIOD, PLEASE CHECK THE BOX.
Contract Amount:

ADM-123 (rev. 3/12)

Indicate total contract amounts or purchase agreement(s) for each subcontractor or supplier.

New York State
Homes & Community Renewal
Office of Fair Housing and Equal Opportunity
Web Site: www.nyshcr.org
Affirmation of Income Payments to MBE/WBE

Each MBE and WBE FIRM must sign and submit this form to the Contractor. The Contractor/Vendor
must submit this form to the Office of Fair Housing and Equal Opportunity by the 10th of each Quarter.
CONTRACTOR
1. Name and Address of Contractor

2. SHARS/Project #

3. Reporting Period
Quarter Year

Federal ID #
M/WBE FIRM
1. Name and Address

2. Date contract started:

Federal ID #

3. New York State Certified (Check One)
MBE
WBE

4. Type of Service Provider (Check one box only)
Construction
Supplier

Consultant Service

Service/Commodity

5.Summary of Payments
a. Total MBE/WBE contract amount

$

b. MBE/WBE payment received for this reporting period

$

c. Total MBE/WBE payments received as of this reporting period

$

Signature of MBE/WBE

Print Name of MBE/WBE

Date

Signature of Contractor

Print Name of Contractor

Date

Failure to submit this form will result in non-compliance.
ADM-146 (rev. 12/10)

New York State
Homes and Community Renewal
Office of Fair Housing and Equal Opportunity
Website: www.nyshcr.org

MONTHLY EMPLOYMENT UTILIZATION REPORT
(Instructions on Next Page)
Reporting
Period:

Project Name:
Contractor/
Firm Name:

To:

Address:

Federal ID/SS#:
Labor Amount:

From:

Location
of Work:
Percent of
Job Complete:

SHARS #:
Construction
Start Date:

$

TOTAL NUMBER OF EMPLOYEES FOR THIS REPORTING PERIOD
Job or Trade
Category

Total Number
of Employees
M

F

Black or
African
American
M
F

Hispanic or
Latino
M

F

Native Hawaiian
or Other Pacific
Islander
M
F

Professionals
Technicians
Office/Clerical
Construction Trade - List Each

Grand Totals

Company Official’s Name:

Title:

Company Official’s Signature:
Telephone Number:

ADM-136 (rev. 2/2011)

Date:
Fax Number:

Native
American or
Alaskan Native
M
F

Asian

M

F

NOTE: Failure to submit this form will result in non-compliance.

INSTRUCTIONS FOR FILING MONTHLY EMPLOYMENT UTILIZATION REPORT
The Monthly Employment Utilization Report (ADM-136) is to be completed and signed by the contractor or subcontractor and
submitted by the 10th of each quarter for the duration of this contract. This report covers all hourly workers, including
foremen, supervisors or crew chiefs, journey workers and apprentices or trainees working on the project. Professionals,
technicians and office clerical field office staff working on the contract should also be reported.
Name of Project:

Indicate the Name of Assigned Project

Reporting Period:

Indicate reported month and year.

Contractor or
Subcontractor Name:

Indicate name, address, city and zip code.

Federal ID Number:

If Federal ID # not assigned, provide Social Security # of the owner.

Labor Amount:

Indicate dollar amount allocated for labor on the Detailed Estimate.

SHARS Number:

Indicate HCR assigned SHARS #.

Location of Work:

Indicate county where project is located.

Contract Start Date:

Indicate date construction actually began.

Percent of Job Complete:

Indicate the estimated percentage of job completed.

Job or Trade Category:

Indicate the total number of employees for the field office staff, including supervisory
personnel and administrative staff at the job site. Indicate the number of employees for each
construction trade.

Total Number of
Employees:

Indicate the total number of all employees, regardless of ethnicity, under each trade category
for all males (M) and all females (F). Note: These two columns include the number of
employees for the entire workforce.

Total Number of Employees
Minority & Females:

Indicate the total number of employees for each minority group member(s) under each trade
category for all minority males (M) and all females (F). Note: These columns include only the
minority workforce.

Grand Totals:

Total of columns under each trade category for all males (M) and all females (F).

The company official’s name, title and telephone number should be printed or typed at the bottom of the form.

ADM-136 (rev. 2/2011)
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STANDARD CLAUSES FOR NYS CONTRACTS
The parties to the attached contract, license, lease, amendment
or other agreement of any kind (hereinafter, "the contract" or
"this contract") agree to be bound by the following clauses
which are hereby made a part of the contract (the word
"Contractor" herein refers to any party other than the State,
whether a contractor, licenser, licensee, lessor, lessee or any
other party):
1. EXECUTORY CLAUSE. In accordance with Section 41
of the State Finance Law, the State shall have no liability
under this contract to the Contractor or to anyone else beyond
funds appropriated and available for this contract.
2. NON-ASSIGNMENT CLAUSE. In accordance with
Section 138 of the State Finance Law, this contract may not be
assigned by the Contractor or its right, title or interest therein
assigned, transferred, conveyed, sublet or otherwise disposed
of without the State’s previous written consent, and attempts
to do so are null and void. Notwithstanding the foregoing,
such prior written consent of an assignment of a contract let
pursuant to Article XI of the State Finance Law may be
waived at the discretion of the contracting agency and with the
concurrence of the State Comptroller where the original
contract was subject to the State Comptroller’s approval,
where the assignment is due to a reorganization, merger or
consolidation of the Contractor’s business entity or enterprise.
The State retains its right to approve an assignment and to
require that any Contractor demonstrate its responsibility to do
business with the State. The Contractor may, however, assign
its right to receive payments without the State’s prior written
consent unless this contract concerns Certificates of
Participation pursuant to Article 5-A of the State Finance Law.
3. COMPTROLLER'S APPROVAL. In accordance with
Section 112 of the State Finance Law (or, if this contract is
with the State University or City University of New York,
Section 355 or Section 6218 of the Education Law), if this
contract exceeds $50,000 (or the minimum thresholds agreed
to by the Office of the State Comptroller for certain S.U.N.Y.
and C.U.N.Y. contracts), or if this is an amendment for any
amount to a contract which, as so amended, exceeds said
statutory amount, or if, by this contract, the State agrees to
give something other than money when the value or
reasonably estimated value of such consideration exceeds
$10,000, it shall not be valid, effective or binding upon the
State until it has been approved by the State Comptroller and
filed in his office. Comptroller's approval of contracts let by
the Office of General Services is required when such contracts
exceed $85,000 (State Finance Law Section 163.6-a).
However, such pre-approval shall not be required for any
contract established as a centralized contract through the
Office of General Services or for a purchase order or other
transaction issued under such centralized contract.
4. WORKERS' COMPENSATION BENEFITS. In
accordance with Section 142 of the State Finance Law, this
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contract shall be void and of no force and effect unless the
Contractor shall provide and maintain coverage during the life
of this contract for the benefit of such employees as are
required to be covered by the provisions of the Workers'
Compensation Law.
5. NON-DISCRIMINATION REQUIREMENTS. To the
extent required by Article 15 of the Executive Law (also
known as the Human Rights Law) and all other State and
Federal statutory and constitutional non-discrimination
provisions, the Contractor will not discriminate against any
employee or applicant for employment because of race, creed,
color, sex (including gender identity or expression), national
origin, sexual orientation, military status, age, disability,
predisposing genetic characteristics, marital status or domestic
violence victim status. Furthermore, in accordance with
Section 220-e of the Labor Law, if this is a contract for the
construction, alteration or repair of any public building or
public work or for the manufacture, sale or distribution of
materials, equipment or supplies, and to the extent that this
contract shall be performed within the State of New York,
Contractor agrees that neither it nor its subcontractors shall, by
reason of race, creed, color, disability, sex, or national origin:
(a) discriminate in hiring against any New York State citizen
who is qualified and available to perform the work; or (b)
discriminate against or intimidate any employee hired for the
performance of work under this contract. If this is a building
service contract as defined in Section 230 of the Labor Law,
then, in accordance with Section 239 thereof, Contractor
agrees that neither it nor its subcontractors shall by reason of
race, creed, color, national origin, age, sex or disability: (a)
discriminate in hiring against any New York State citizen who
is qualified and available to perform the work; or (b)
discriminate against or intimidate any employee hired for the
performance of work under this contract. Contractor is subject
to fines of $50.00 per person per day for any violation of
Section 220-e or Section 239 as well as possible termination
of this contract and forfeiture of all moneys due hereunder for
a second or subsequent violation.
6. WAGE AND HOURS PROVISIONS. If this is a public
work contract covered by Article 8 of the Labor Law or a
building service contract covered by Article 9 thereof, neither
Contractor's employees nor the employees of its
subcontractors may be required or permitted to work more
than the number of hours or days stated in said statutes, except
as otherwise provided in the Labor Law and as set forth in
prevailing wage and supplement schedules issued by the State
Labor Department.
Furthermore, Contractor and its
subcontractors must pay at least the prevailing wage rate and
pay or provide the prevailing supplements, including the
premium rates for overtime pay, as determined by the State
Labor Department in accordance with the Labor Law.
Additionally, effective April 28, 2008, if this is a public work
contract covered by Article 8 of the Labor Law, the Contractor
understands and agrees that the filing of payrolls in a manner
consistent with Subdivision 3-a of Section 220 of the Labor
Law shall be a condition precedent to payment by the State of
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any State approved sums due and owing for work done upon
the project.
7. NON-COLLUSIVE BIDDING CERTIFICATION. In
accordance with Section 139-d of the State Finance Law, if
this contract was awarded based upon the submission of bids,
Contractor affirms, under penalty of perjury, that its bid was
arrived at independently and without collusion aimed at
restricting competition. Contractor further affirms that, at the
time Contractor submitted its bid, an authorized and
responsible person executed and delivered to the State a noncollusive bidding certification on Contractor's behalf.
8. INTERNATIONAL BOYCOTT PROHIBITION. In
accordance with Section 220-f of the Labor Law and Section
139-h of the State Finance Law, if this contract exceeds
$5,000, the Contractor agrees, as a material condition of the
contract, that neither the Contractor nor any substantially
owned or affiliated person, firm, partnership or corporation
has participated, is participating, or shall participate in an
international boycott in violation of the federal Export
Administration Act of 1979 (50 USC App. Sections 2401 et
seq.) or regulations thereunder. If such Contractor, or any of
the aforesaid affiliates of Contractor, is convicted or is
otherwise found to have violated said laws or regulations upon
the final determination of the United States Commerce
Department or any other appropriate agency of the United
States subsequent to the contract's execution, such contract,
amendment or modification thereto shall be rendered forfeit
and void. The Contractor shall so notify the State Comptroller
within five (5) business days of such conviction, determination
or disposition of appeal (2NYCRR 105.4).
9. SET-OFF RIGHTS. The State shall have all of its
common law, equitable and statutory rights of set-off. These
rights shall include, but not be limited to, the State's option to
withhold for the purposes of set-off any moneys due to the
Contractor under this contract up to any amounts due and
owing to the State with regard to this contract, any other
contract with any State department or agency, including any
contract for a term commencing prior to the term of this
contract, plus any amounts due and owing to the State for any
other reason including, without limitation, tax delinquencies,
fee delinquencies or monetary penalties relative thereto. The
State shall exercise its set-off rights in accordance with normal
State practices including, in cases of set-off pursuant to an
audit, the finalization of such audit by the State agency, its
representatives, or the State Comptroller.
10. RECORDS. The Contractor shall establish and maintain
complete and accurate books, records, documents, accounts
and other evidence directly pertinent to performance under
this contract (hereinafter, collectively, "the Records"). The
Records must be kept for the balance of the calendar year in
which they were made and for six (6) additional years
thereafter. The State Comptroller, the Attorney General and
any other person or entity authorized to conduct an
examination, as well as the agency or agencies involved in this
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contract, shall have access to the Records during normal
business hours at an office of the Contractor within the State
of New York or, if no such office is available, at a mutually
agreeable and reasonable venue within the State, for the term
specified above for the purposes of inspection, auditing and
copying. The State shall take reasonable steps to protect from
public disclosure any of the Records which are exempt from
disclosure under Section 87 of the Public Officers Law (the
"Statute") provided that: (i) the Contractor shall timely inform
an appropriate State official, in writing, that said records
should not be disclosed; and (ii) said records shall be
sufficiently identified; and (iii) designation of said records as
exempt under the Statute is reasonable. Nothing contained
herein shall diminish, or in any way adversely affect, the
State's right to discovery in any pending or future litigation.
11. IDENTIFYING INFORMATION AND PRIVACY
NOTIFICATION.
(a) Identification Number(s). Every
invoice or New York State Claim for Payment submitted to a
New York State agency by a payee, for payment for the sale of
goods or services or for transactions (e.g., leases, easements,
licenses, etc.) related to real or personal property must include
the payee's identification number. The number is any or all of
the following: (i) the payee’s Federal employer identification
number, (ii) the payee’s Federal social security number, and/or
(iii) the payee’s Vendor Identification Number assigned by the
Statewide Financial System. Failure to include such number
or numbers may delay payment. Where the payee does not
have such number or numbers, the payee, on its invoice or
Claim for Payment, must give the reason or reasons why the
payee does not have such number or numbers.
(b) Privacy Notification. (1) The authority to request the
above personal information from a seller of goods or services
or a lessor of real or personal property, and the authority to
maintain such information, is found in Section 5 of the State
Tax Law. Disclosure of this information by the seller or lessor
to the State is mandatory. The principal purpose for which the
information is collected is to enable the State to identify
individuals, businesses and others who have been delinquent
in filing tax returns or may have understated their tax
liabilities and to generally identify persons affected by the
taxes administered by the Commissioner of Taxation and
Finance. The information will be used for tax administration
purposes and for any other purpose authorized by law. (2) The
personal information is requested by the purchasing unit of the
agency contracting to purchase the goods or services or lease
the real or personal property covered by this contract or lease.
The information is maintained in the Statewide Financial
System by the Vendor Management Unit within the Bureau of
State Expenditures, Office of the State Comptroller, 110 State
Street, Albany, New York 12236.
12. EQUAL EMPLOYMENT OPPORTUNITIES FOR
MINORITIES AND WOMEN. In accordance with Section
312 of the Executive Law and 5 NYCRR 143, if this contract
is: (i) a written agreement or purchase order instrument,
providing for a total expenditure in excess of $25,000.00,
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whereby a contracting agency is committed to expend or does
expend funds in return for labor, services, supplies,
equipment, materials or any combination of the foregoing, to
be performed for, or rendered or furnished to the contracting
agency; or (ii) a written agreement in excess of $100,000.00
whereby a contracting agency is committed to expend or does
expend funds for the acquisition, construction, demolition,
replacement, major repair or renovation of real property and
improvements thereon; or (iii) a written agreement in excess
of $100,000.00 whereby the owner of a State assisted housing
project is committed to expend or does expend funds for the
acquisition, construction, demolition, replacement, major
repair or renovation of real property and improvements
thereon for such project, then the following shall apply and by
signing this agreement the Contractor certifies and affirms that
it is Contractor’s equal employment opportunity policy that:
(a) The Contractor will not discriminate against employees or
applicants for employment because of race, creed, color,
national origin, sex, age, disability or marital status, shall
make and document its conscientious and active efforts to
employ and utilize minority group members and women in its
work force on State contracts and will undertake or continue
existing programs of affirmative action to ensure that minority
group members and women are afforded equal employment
opportunities without discrimination. Affirmative action shall
mean recruitment, employment, job assignment, promotion,
upgradings, demotion, transfer, layoff, or termination and rates
of pay or other forms of compensation;
(b) at the request of the contracting agency, the Contractor
shall request each employment agency, labor union, or
authorized representative of workers with which it has a
collective bargaining or other agreement or understanding, to
furnish a written statement that such employment agency,
labor union or representative will not discriminate on the basis
of race, creed, color, national origin, sex, age, disability or
marital status and that such union or representative will
affirmatively cooperate in the implementation of the
Contractor's obligations herein; and
(c)
the Contractor shall state, in all solicitations or
advertisements for employees, that, in the performance of the
State contract, all qualified applicants will be afforded equal
employment opportunities without discrimination because of
race, creed, color, national origin, sex, age, disability or
marital status.
Contractor will include the provisions of "a", "b", and "c"
above, in every subcontract over $25,000.00 for the
construction, demolition, replacement, major repair,
renovation, planning or design of real property and
improvements thereon (the "Work") except where the Work is
for the beneficial use of the Contractor. Section 312 does not
apply to: (i) work, goods or services unrelated to this contract;
or (ii) employment outside New York State. The State shall
consider compliance by a contractor or subcontractor with the
requirements of any federal law concerning equal employment
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opportunity which effectuates the purpose of this section. The
contracting agency shall determine whether the imposition of
the requirements of the provisions hereof duplicate or conflict
with any such federal law and if such duplication or conflict
exists, the contracting agency shall waive the applicability of
Section 312 to the extent of such duplication or conflict.
Contractor will comply with all duly promulgated and lawful
rules and regulations of the Department of Economic
Development’s Division of Minority and Women's Business
Development pertaining hereto.
13. CONFLICTING TERMS. In the event of a conflict
between the terms of the contract (including any and all
attachments thereto and amendments thereof) and the terms of
this Appendix A, the terms of this Appendix A shall control.
14. GOVERNING LAW. This contract shall be governed by
the laws of the State of New York except where the Federal
supremacy clause requires otherwise.
15. LATE PAYMENT. Timeliness of payment and any
interest to be paid to Contractor for late payment shall be
governed by Article 11-A of the State Finance Law to the
extent required by law.
16. NO ARBITRATION. Disputes involving this contract,
including the breach or alleged breach thereof, may not be
submitted to binding arbitration (except where statutorily
authorized), but must, instead, be heard in a court of
competent jurisdiction of the State of New York.
17. SERVICE OF PROCESS. In addition to the methods of
service allowed by the State Civil Practice Law & Rules
("CPLR"), Contractor hereby consents to service of process
upon it by registered or certified mail, return receipt requested.
Service hereunder shall be complete upon Contractor's actual
receipt of process or upon the State's receipt of the return
thereof by the United States Postal Service as refused or
undeliverable. Contractor must promptly notify the State, in
writing, of each and every change of address to which service
of process can be made. Service by the State to the last known
address shall be sufficient. Contractor will have thirty (30)
calendar days after service hereunder is complete in which to
respond.
18. PROHIBITION ON PURCHASE OF TROPICAL
HARDWOODS. The Contractor certifies and warrants that
all wood products to be used under this contract award will be
in accordance with, but not limited to, the specifications and
provisions of Section 165 of the State Finance Law, (Use of
Tropical Hardwoods) which prohibits purchase and use of
tropical hardwoods, unless specifically exempted, by the State
or any governmental agency or political subdivision or public
benefit corporation. Qualification for an exemption under this
law will be the responsibility of the contractor to establish to
meet with the approval of the State.
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In addition, when any portion of this contract involving the
use of woods, whether supply or installation, is to be
performed by any subcontractor, the prime Contractor will
indicate and certify in the submitted bid proposal that the
subcontractor has been informed and is in compliance with
specifications and provisions regarding use of tropical
hardwoods as detailed in §165 State Finance Law. Any such
use must meet with the approval of the State; otherwise, the
bid may not be considered responsive. Under bidder
certifications, proof of qualification for exemption will be the
responsibility of the Contractor to meet with the approval of
the State.
19. MACBRIDE FAIR EMPLOYMENT PRINCIPLES.
In accordance with the MacBride Fair Employment Principles
(Chapter 807 of the Laws of 1992), the Contractor hereby
stipulates that the Contractor either (a) has no business
operations in Northern Ireland, or (b) shall take lawful steps in
good faith to conduct any business operations in Northern
Ireland in accordance with the MacBride Fair Employment
Principles (as described in Section 165 of the New York State
Finance Law), and shall permit independent monitoring of
compliance with such principles.
20. OMNIBUS PROCUREMENT ACT OF 1992. It is the
policy of New York State to maximize opportunities for the
participation of New York State business enterprises,
including minority and women-owned business enterprises as
bidders, subcontractors and suppliers on its procurement
contracts.
Information on the availability of New York State
subcontractors and suppliers is available from:
NYS Department of Economic Development
Division for Small Business
Albany, New York 12245
Telephone: 518-292-5100
Fax: 518-292-5884
email: opa@esd.ny.gov
A directory of certified minority and women-owned business
enterprises is available from:
NYS Department of Economic Development
Division of Minority and Women's Business Development
633 Third Avenue
New York, NY 10017
212-803-2414
email: mwbecertification@esd.ny.gov
https://ny.newnycontracts.com/FrontEnd/VendorSearchPu
blic.asp
The Omnibus Procurement Act of 1992 requires that by
signing this bid proposal or contract, as applicable,
Contractors certify that whenever the total bid amount is
greater than $1 million:
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(a) The Contractor has made reasonable efforts to encourage
the participation of New York State Business Enterprises as
suppliers and subcontractors, including certified minority and
women-owned business enterprises, on this project, and has
retained the documentation of these efforts to be provided
upon request to the State;
(b) The Contractor has complied with the Federal Equal
Opportunity Act of 1972 (P.L. 92-261), as amended;
(c) The Contractor agrees to make reasonable efforts to
provide notification to New York State residents of
employment opportunities on this project through listing any
such positions with the Job Service Division of the New York
State Department of Labor, or providing such notification in
such manner as is consistent with existing collective
bargaining contracts or agreements. The Contractor agrees to
document these efforts and to provide said documentation to
the State upon request; and
(d) The Contractor acknowledges notice that the State may
seek to obtain offset credits from foreign countries as a result
of this contract and agrees to cooperate with the State in these
efforts.
21. RECIPROCITY AND SANCTIONS PROVISIONS.
Bidders are hereby notified that if their principal place of
business is located in a country, nation, province, state or
political subdivision that penalizes New York State vendors,
and if the goods or services they offer will be substantially
produced or performed outside New York State, the Omnibus
Procurement Act 1994 and 2000 amendments (Chapter 684
and Chapter 383, respectively) require that they be denied
contracts which they would otherwise obtain. NOTE: As of
May 15, 2002, the list of discriminatory jurisdictions subject
to this provision includes the states of South Carolina, Alaska,
West Virginia, Wyoming, Louisiana and Hawaii. Contact
NYS Department of Economic Development for a current list
of jurisdictions subject to this provision.
22. COMPLIANCE WITH NEW YORK STATE
INFORMATION
SECURITY
BREACH
AND
NOTIFICATION ACT. Contractor shall comply with the
provisions of the New York State Information Security Breach
and Notification Act (General Business Law Section 899-aa;
State Technology Law Section 208).
23.
COMPLIANCE
WITH
CONSULTANT
DISCLOSURE LAW. If this is a contract for consulting
services, defined for purposes of this requirement to include
analysis, evaluation, research, training, data processing,
computer programming, engineering, environmental, health,
and mental health services, accounting, auditing, paralegal,
legal or similar services, then, in accordance with Section 163
(4-g) of the State Finance Law (as amended by Chapter 10 of
the Laws of 2006), the Contractor shall timely, accurately and
properly comply with the requirement to submit an annual
employment report for the contract to the agency that awarded

January 2014

STANDARD CLAUSES FOR NYS CONTRACTS

APPENDIX A

the contract, the Department of Civil Service and the State
Comptroller.

limited to, imposing sanctions, seeking compliance,
recovering damages, or declaring the Contractor in default.

24. PROCUREMENT LOBBYING. To the extent this
agreement is a "procurement contract" as defined by
State Finance Law Sections 139-j and 139-k, by signing this
agreement the contractor certifies and affirms that all
disclosures made in accordance with State Finance Law
Sections 139-j and 139-k are complete, true and accurate. In
the event such certification is found to be intentionally false or
intentionally incomplete, the State may terminate the
agreement by providing written notification to the Contractor
in accordance with the terms of the agreement.

The state agency reserves the right to reject any bid, request
for assignment, renewal or extension for an entity that appears
on the Prohibited Entities List prior to the award, assignment,
renewal or extension of a contract, and to pursue a
responsibility review with respect to any entity that is awarded
a contract and appears on the Prohibited Entities list after
contract award.

25. CERTIFICATION OF REGISTRATION TO
COLLECT SALES AND COMPENSATING USE TAX
BY CERTAIN STATE CONTRACTORS, AFFILIATES
AND SUBCONTRACTORS.
To the extent this agreement is a contract as defined by Tax
Law Section 5-a, if the contractor fails to make the
certification required by Tax Law Section 5-a or if during the
term of the contract, the Department of Taxation and Finance
or the covered agency, as defined by Tax Law 5-a, discovers
that the certification, made under penalty of perjury, is false,
then such failure to file or false certification shall be a material
breach of this contract and this contract may be terminated, by
providing written notification to the Contractor in accordance
with the terms of the agreement, if the covered agency
determines that such action is in the best interest of the State.
26. IRAN DIVESTMENT ACT. By entering into this
Agreement, Contractor certifies in accordance with State
Finance Law §165-a that it is not on the “Entities Determined
to be Non-Responsive Bidders/Offerers pursuant to the New
York State Iran Divestment Act of 2012” (“Prohibited Entities
List”) posted at:
http://www.ogs.ny.gov/about/regs/docs/ListofEntities.pdf
Contractor further certifies that it will not utilize on this
Contract any subcontractor that is identified on the Prohibited
Entities List. Contractor agrees that should it seek to renew or
extend this Contract, it must provide the same certification at
the time the Contract is renewed or extended. Contractor also
agrees that any proposed Assignee of this Contract will be
required to certify that it is not on the Prohibited Entities List
before the contract assignment will be approved by the State.
During the term of the Contract, should the state agency
receive information that a person (as defined in State Finance
Law §165-a) is in violation of the above-referenced
certifications, the state agency will review such information
and offer the person an opportunity to respond. If the person
fails to demonstrate that it has ceased its engagement in the
investment activity which is in violation of the Act within 90
days after the determination of such violation, then the state
agency shall take such action as may be appropriate and
provided for by law, rule, or contract, including, but not

Page 7

January 2014

