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CONTRACT FOR SERVICES
'HFHPEHU  
4FQUFNCFS   and made effective _______________
THIS AGREEMENT is dated _______________

(“Effective Date”) between SCAPE / LANDSCAPE ARCHITECTURE PLLC, with offices
located at 277 Broadway, Suite 1606, New York, New York 10007 (“Consultant”), and the
HOUSING TRUST FUND CORPORATION, having its principal office at 38-40 State Street,
Albany, New York 12207 (“HTFC”). Each of the foregoing are referred to individually herein as
a “Party” and collectively the “Parties.”
WITNESSETH:
WHEREAS, pursuant to the Robert T. Stafford Disaster Relief and Emergency
Assistance Act as amended (42 U.S.C. § 5121-5207) (the “Stafford Act”), portions of the State
of New York (“State”) received major disaster declarations as a result of Hurricane Sandy,
Hurricane Irene, and Tropical Storm Lee (the “Storms”);
WHEREAS, the State has received an allocation of Community Development Block
Grant Disaster Recovery (“CDBG-DR”) funds from the United States Department of Housing
and Urban Development (“HUD”) for the purpose of providing assistance to recover from the
Storms;
WHEREAS, HTFC is authorized to administer CDBG-DR funds in the State;
WHEREAS, HTFC seeks Consultant services in order to assist HTFC in administering
these funds (Exhibit A) (also referred to herein as the “Scope of Services”);
WHEREAS, Consultant is engaged in the business of providing the types of services set
out in the Scope of Services of this Agreement;
WHEREAS, HTFC and Consultant desire to enter into this Agreement, under which
Consultant shall provide all or some portion of the above-referenced Scope of Services pursuant
to this Agreement and a relevant task order(s) (“Task Order(s)”) (“Services”);
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WHEREAS, HTFC is the signatory to this Agreement, the Governor’s Office of Storm
Recovery (“GOSR”) and its representatives shall administer the day-to-day activities and
operations set forth herein and in any Task Order(s);
WHEREAS, Consultant acknowledges that performance of this Agreement requires
compliance with certain federal and state requirements as set forth in Appendices I, II, A and III
attached hereto, as well as the requirements set forth in Appendix V; and
NOW, THEREFORE, pursuant to and in consideration of the above, and other mutual
covenants and obligations herein contained, it is
STIPULATED AND AGREED as follows:
1.

General Obligations of Consultant.
(a)

This Agreement incorporates by reference as if set forth herein Consultant’s

proposal dated April 3, 2014 (“Proposal Documents”) utilized by HTFC in evaluating Consultant
for award of this Agreement.
(b)

This Agreement sets forth the general terms and conditions governing the entire

Scope of Services (Exhibit A) that HTFC may seek and the actual Services obligated by HTFC
pursuant to a properly executed Task Order. This Agreement alone does not obligate
compensation to be paid by HTFC for Services to be performed by Consultant. Services and
compensation for such Services shall only be obligated upon the proper and complete execution
of a Task Order.
(c)

Consultant shall familiarize itself with the nature and scope of the Scope of

Services under this Agreement and with matters which may affect this Scope of Services,
including the Law governing the Scope of Services and this Agreement. “Law” means all
existing and future federal, state, and local statutes, laws, codes, ordinances, decrees, rules,
regulations, requirements, required permits and licenses, and orders, of any governmental
authority, entity, or agency whether federal, state, municipal, local, or other government body or
subdivision, including the regulations governing CDBG-DR funds and the requirements for
contracting with the State of New York, all to the extent applicable to Consultant’s Scope
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of Services and in effect at the time Consultant performs its Services. Some, but not all, of
the requirements are incorporated by reference in Appendices I, II, A and III. Any failure by
Consultant to familiarize itself with and understand such matters shall not relieve
Consultant of its

obligations under this Agreement or any Task Order hereunder.

Notwithstanding anything to the contrary contained herein, Consultant’s liability for breach of
this Agreement shall not exceed the limitations set forth in Section 11(d).
(d)

Consultant shall perform the Services contained in any Task Order in a diligent,

safe, and professional manner that conforms to generally accepted industry and professional
practices, and the care and skill ordinarily exercised by members of the profession for such
Services practicing under the same conditions, at the same time and in the locality in which
the Project is located (the “Standard of Care”). This Standard of Care shall govern the Scope
of Services and this Agreement.
(e)

Consultant will perform Services under this contract by competent personnel

or Sub-consultants under the management, supervision, and direction or employment of
Consultant. “Sub-consultant” means any person or firm (other than employees of Consultant)
engaged by Consultant directly (i.e., in privity with Consultant) or indirectly (including every
sub-Sub-consultant of whatsoever tier), to provide services, materials, equipment, or other
matters or things constituting part of the Services under this Agreement or any Task Order.
(f)

The “Target Starting Date” and “Target Completion Date” agreed to between the

Parties for Consultant’s performance of all the Services of Consultant under each Task Order
shall be as specified in the applicable Task Order. Consultant shall commit reasonable resources
to perform the Services under each Task Order by the Target Completion Date; provided,
however, that the Target Starting Date and the Target Completion Date shall be subject to
extension in accordance with Section 1.4 of Appendix V hereto.
(g)

Consultant shall submit all compliance documentation required to be submitted by

Consultant by any Appendix attached hereto, or otherwise required by any Task Order, executed
by both Parties, by electronic submission to GOSR’s Management System of Record, Elation
Systems, in such form and with such frequency as required by the applicable Appendix.
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General Obligations of HTFC.
(a)

HTFC agrees to compensate Consultant for its performance of the Services

under any proper and fully executed Task Order at the schedule set forth in the applicable Task
Order and at the rates established in Exhibit B (also referred to herein as the “Fee Schedule”).
Consultant agrees that in no event will HTFC pay Consultant more than $5,282,990 (“Total
Fee”) for the Services and Reimbursable Expenses under all Task Orders under this
Agreement. Consultant under no circumstances shall exceed the Total Fee without a
properly and fully executed modification of this Agreement. HTFC will not be obligated to
remit payment to Consultant for any fees or expenses (including termination costs and travel
expenses) if to do so would exceed the Total Fee, and Consultant shall not be obligated to
continue performance if to do so would cause Consultant’s fees and expenses to exceed the
Total Fee, unless and until the Parties properly and fully execute a modification of this
Agreement.
(b)

HTFC shall, in its sole discretion, determine the extent to which it will use the

Services of Consultant. This Agreement does not guarantee any minimum number of hours or
amount of funds to be utilized over its term.
(c)

Nothing herein is intended nor shall it be construed as creating any exclusive

arrangement with Consultant. Consultant shall not restrict HTFC from contracting with other
entities for any or all of the Services contained in the Scope of Services.
3.

Task Order Contract. All Services and compensation shall be obligated pursuant to a

Task Order, executed by both Parties, which shall include: (a) a Statement of Services that will
set forth the specific Services and quantity of such Services under such Task Order; ( b ) the
compensation and payment schedule of such compensation under such Task Order, based upon
the fees set forth in the Fee Schedule at Exhibit B; (c) the Target Starting Date and Target
Completion Date for the Services under such Task Order; and (d) other agreed upon terms and
conditions relevant to the Services under such Task Order.
4.

Period of Agreement. The duration of this Agreement shall be eighteen (18) months

from the Effective Date. The Effective Date shall be the date that HTFC issues a written
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Notice to Proceed to Consultant following the completion of the New York State
Comptroller contract review process. Any extension of this Agreement shall be mutually
agreed to by the Parties in writing through a modification to the Agreement, as provided for in
Appendix II. If the Agreement is not modified, unless otherwise instructed by HTFC, by the end
of the period of the Agreement, Consultant shall deliver any and all Property belonging to
HTFC to a location designated by HTFC. In addition, Consultant, at no additional cost,
shall: (a) reasonably cooperate at the direction of HTFC in the orderly transition of the Services
to its successor; and (b) undertake the orderly cessation of the Services. For the purposes of
this provision, “Property” means all tangible and real property owned or leased by HTFC.
HTFC Property includes (i) property acquired with HTFC funds and used exclusively for the
Services and (ii) material, equipment, special tooling, special test equipment, and real
property. Intellectual property shall be governed by Appendix I, Article 8.
5.

Consultant Representations. Consultant represents and covenants and warrants that:
(a)

Consultant is a company in good standing and qualified to carry on business in

the State of New York and has the approval, capacity, and authority to enter into this
Agreement and to perform the obligations of Consultant under this Agreement;
(b)

This Agreement does not, to the best of Consultant’s knowledge, conflict with any

other agreements of Consultant;
(c)

Consultant or its Sub-consultants possess the business, professional, and

technical expertise and training required to perform the Services;
(d)

Consultant has or shall obtain, or cause to be obtained, all personnel, including

its Sub-consultants, necessary, with appropriate education, experience and expertise, to
undertake and provide the Services in a manner satisfactory to HTFC subject to the Standard of
Care;
(e)

Consultant or its Sub-consultants possess the equipment, facilities, and

employees to perform the obligations under this Agreement;
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Consultant and/or its facilities, employees, Sub-consultants or agents, have been

issued, as of the date of this Agreement and throughout the term of the Agreement, all material
permits, licenses, certificates, or approvals required by applicable Law necessary to perform the
Services; and
(g)

all documents (including but not limited to invoices, billings, back-up

information for invoices, and reports) submitted by Consultant in support of Consultant’s
payment requisitions under this Agreement are complete and accurate to the best of the
knowledge of Consultant. Consultant represents that HTFC, for whatever purpose, may rely
upon all such documents and the data therein as being complete and accurate. Consultant
agrees to promptly notify HTFC upon discovery of any instances where Consultant becomes
aware of any material discrepancies in relation to documents under this Section.
6.

Inspection & Acceptance. Consultant shall only tender for acceptance those items that

conform to the requirements of this Agreement and the applicable Task Order. HTFC reserves the
right to inspect or test any deliverables or Services that have been tendered for acceptance.
HTFC may

require correction or replacement of Consultant’s or its Sub-consultants’

nonconforming Services or deliverables at no increase in compensation. If such correction or
replacement will not correct the non-conformance or is not possible, HTFC may seek an
equitable price reduction or adequate consideration for acceptance of such nonconforming
Services as set forth in an agreed upon Task Order. HTFC must exercise its post-acceptance
rights (a) within a reasonable time after the non-conformance was discovered or should have
been discovered; and (b) before any substantial change occurs in the condition of the item,
unless the change is due to the non-conformance in the item.
7.

Payment Process and Accounting Procedures.
(a)

Payment for all Services shall be made in United States currency.

(b)

Payment will be made after receipt of an accurate and complete invoice from

Consultant for Services rendered, in conformance with the Task Order’s payment schedule.
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HTFC reserves the right to refuse payment on any portion thereof, until such

portion is acceptably presented, provided that HTFC’s payment shall not be unreasonably
withheld.
(d)

Except as may be specifically provided in the Task Order, Consultant is solely

responsible for all Consultant’s costs and any other expenses necessarily and incidentally
incurred in order to complete the Services.
(e)

Consultant shall submit an electronic invoice to GOSR’s invoice management

system of record, Elation Systems. Consultant, and all authorized Sub-consultants performing
Services pursuant to this Agreement, shall obtain an Elation Systems account by registering
at https://www.elationsys.com/app/Registration. Each invoice submitted to Elation Systems
must include all applicable supporting documentation, including but not limited to:
i.

Name and address of Consultant;

ii.

Invoice date and number;

iii.

Task Order number;

iv.

Description of Services, quantity of Services, unit or rate of measure of the
items delivered;

v.

If applicable, shipping number and date of shipment, including the bill of
lading number and weight of shipment if shipped on Government bill of
lading;

vi.

Terms of any discount for prompt payment offered;

vii.

Receipts and expense reports;

viii.

Sub-consultant invoices;

ix.

Federal and state compliance documents required to be submitted by
Consultant by any Appendix attached hereto or any otherwise applicable
federal or state law, rule or regulation;
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x.

Name and address of official to whom payment is to be sent;

xi.

Name, title, and phone number of person to notify in event of defective
or incomplete invoice; and

xii.
(f)

Additional information as reasonably required by HTFC.

All amounts paid by HTFC to Consultant are subject to audit by HTFC, as

set forth in Section 10 of this Agreement.
(g)

Payment will only be made to Consultant via ACH (Automated Clearinghouse)

transfer, i.e., direct deposit to Consultant’s account. Consultant must provide HTFC with a
completed Designation of Depository for Direct Deposit of HTFC Funds form (a copy of which
is attached as Exhibit C). Consultant is solely responsible for the information provided on the
form and for updating it as necessary.
(h)

Payments are made pursuant to HTFC’s Prompt Payments Policy, a copy of

which may be obtained from HTFC’s Assistant Treasurer at the address indicated above.
(i)

Payment received hereunder shall be the full and complete satisfaction of any and

every claim resulting from the approved items in such requisition.
(j)

HTFC’s payment of all or a part of an invoice shall neither relieve Consultant of

any of its obligations under this Agreement nor constitute a waiver of any claims by HTFC.
8.

Termination of Agreement; Release.
(a)

Termination For Convenience. In its sole discretion, HTFC may terminate

Consultant’s right to perform services under this Agreement, for any reason whatsoever (i.e.,
with or without cause) by written notice to Consultant at any time after the date hereof (the
"Termination Notice"). In such event, Consultant’s right to perform Services under this
Agreement shall terminate effective as of thirty (30) days after the giving of the Termination
Notice (or, if later, on the date specified in the Termination Notice).
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Termination For Cause. HTFC may terminate Consultant’s right to perform

services under this Agreement upon seven (7) business days' written notice specifying this
Section (b) if Consultant fails substantially to perform any obligation under this Agreement in
accordance with its terms and if such default is not cured within thirty (30) days after written
notice from HTFC. If it is determined that a termination under this Section was wrongful or not
justified, such termination shall be deemed a termination under Section (a) above; and
Consultant's recourse shall be as set forth in Section (d) below.
(c)

If HTFC fails to pay Consultant any undisputed amounts properly due and

payable within thirty (30) days after written notice from Consultant of such late payment,
then upon further prior written notice Consultant may suspend its services until such
payment is made. Consultant shall not be liable for any delays or damages incurred by HTFC
as the result of such a suspension by Consultant. If, after Consultant thus suspends its services,
HTFC thereafter fails to pay such undisputed amounts within forty-five (45) days after the
date on which Consultant notified HTFC of its suspension of services, Consultant may
terminate this Agreement upon five (5) days' prior written notice.
(d)

Termination Fee. In the event of any termination under Section 8(a) above (i.e.,

not a termination for cause under Section 8(b)), Consultant shall be entitled to the Termination
Fee specified in Section 8(e) but otherwise shall have no further claim to payment of any kind
under this Agreement. The Termination Fee shall be payable thirty (30) days following
Consultant's submission of a satisfactory invoice for the same.
(e)

"Termination Fee" means:
i.

As to Consultant, payment representing: (1) compensation for all portions
of the Services authorized through duly executed Task Orders and
performed by Consultant through the effective date of the termination
under Section 8(a); (2) reimbursement for all Reimbursable Expenses
properly paid or incurred by Consultant prior to the effective date of
such termination; and (3) reasonable compensation for the actual direct
costs incurred by Consultant (if any) for the demobilizing of Consultant's
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team for the Project (taking into account Consultant’s ability to reassign
staff to other client projects and other relevant factors); and
ii.

As to the Sub-consultants, payment representing: (1) compensation for
all portions of the Services authorized through duly executed Task Orders
and performed by Sub-consultant(s) through the effective date of the
termination under Section (8)(a), in accordance with the applicable Subconsultant’s

agreement;

(2)

reimbursement for all Reimbursable

Expenses properly paid or incurred by such Sub-consultants prior to the
effective date of such termination; and (3) reasonable compensation for
the actual direct costs incurred by the respective Sub-consultant (if
any) for the demobilizing of Sub-consultant’s team for the Project
(taking into account Sub-consultant’s ability to reassign staff to other
client projects and other relevant factors).
iii.

Any amounts properly

due to HTFC from Consultant (or the

applicable Subconsultant) pursuant to this Agreement shall be offset
against the Termination Fee.
(f)

Upon completion of all services to be rendered by Consultant under this

Agreement, or upon any termination of this Agreement, Consultant shall, at Consultant’s sole
cost and expense:
i.

Promptly remove from the Project Site all equipment and facilities owned
or leased by Consultant and repair any damage caused by such removal;

ii.

Clean and place in an orderly condition the area of the Project Site
previously occupied by such equipment or facilities and/or Consultant’s
personnel; and

iii.

Cause all Employees and Sub-consultants of Consultant to vacate the
Project Site.
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The acceptance by Consultant, its successors or assigns, of final payment of all

outstanding balances under this Agreement, or final payment of all outstanding balances due on
termination of this Agreement, each to the satisfaction of both Parties, shall constitute a full and
complete release by Consultant of HTFC from any claims, demands and causes of action that
Consultant and its successors or assigns have or may have against HTFC for payment for the
performance of Services under this Agreement.
9.

Cooperation; Supervision of Services.
(a)

HTFC may, upon reasonable prior notification, call meetings which shall be

attended by representatives of Consultant.
(b)

Consultant will cooperate with HTFC at all times during the performance of

Services and promptly study and act upon, as is commercially reasonable, all HTFC
recommendations and proposals within Consultant’s Scope of Services as set forth in the
applicable Task Order.
(c)

Consultant shall cooperate with HTFC in promptly completing and submitting

all documents and records required by HTFC or other authorized representative of the State of
New York and otherwise comply with all applicable orders, administrative rules, regulations
and procedures of HTFC for the proper administration of the Services.
(d)

HTFC may order Consultant, by seven (7) days advance written notice, at any

time, to stop work on the Project (or any part thereof) for any period or periods specified by
HTFC in such notice, for HTFC’s convenience and without cause. HTFC may order Consultant,
by thirty (30) days advance written notice, at any time, to stop work on the Project (or any part
thereof) for any period or periods specified by HTFC in such notice, for cause if Consultant fails
substantially to perform any obligation under this Agreement in accordance with its terms and
if such default is not cured within such thirty-day notice period, provided, however, that nothing
in this Section 9(d) shall limit the right of HTFC to commence the thirty (30) day cure period in
connection with termination for cause set forth in Section 8(b) at any time. HTFC’s notice shall
specify the date on which Consultant shall stop the Services. Consultant shall resume the
Services thereafter if and when HTFC reasonably so orders, by at least seven (7) days advance
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written notice to Consultant. Consultant shall receive equitable extensions of time for any period
of stoppage ordered by HTFC. To the extent any period of stoppage is ordered by HTFC for
convenience, Consultant shall receive increases in Consultant’s compensation equal to the added
cost to Consultant under this Agreement on account of any such stoppage, along with reasonable
compensation for the reasonable actual direct costs incurred by Consultant and its Sub-consultants
(if any) for the demobilizing and remobilizing of Consultant's and its Sub-consultants’ teams for
the Project (taking into account Consultant’s and its Subconsultants’ ability to reassign staff to
other client projects), and shall not be liable for any delays or damages incurred by HTFC as the
result of any such stoppage ordered by HTFC.
10.

Audit and Inspection Rights. HTFC’s access to records, audit and inspection rights

are subject to the provisions set forth in Appendices I and II. Notwithstanding the time
periods set forth therein, Consultant and its Sub-consultant shall maintain all records connected
with this Agreement for a period of at least six (6) years following the date of final
payment or the close-out of all pending matters or audits related to this Agreement, whichever
is later.
11.

Indemnity & Insurance.
(a)

Indemnity for General Liability: Consultant shall and hereby agrees to hold

harmless, defend and indemnify HTFC and each and all of its successors, affiliates, or assigns;
any employees, officers, directors, officials, trustees, managers, and affiliates of any of the
foregoing; GOSR; and the State (the “HTFC Indemnified Parties”) from and against losses,
expenses, claims, demands, damages, judgments, liabilities, and costs (including reasonable
attorneys’ fees) (including, but not limited to, property damage, any injuries or death sustained
by any persons, violations of law, and violations of this Agreement) arising or resulting from this
Agreement, the Services or Scope of Services, any Task Order(s), or the conduct of Consultant
or any of Consultant’s Sub-consultants or suppliers of any level or tier for whom Consultant is
legally liable for in connection with this Agreement, the Services or Scope of Services, or any
Task Order(s), but only to the extent caused by the willful misconduct or negligent acts, errors or
omissions of Consultant or any Sub-consultant or supplier of Consultant that do not arise out of
the performance of their professional services and are typically covered by Consultant’s and its
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Sub-consultants’ general liability insurance. For the avoidance of doubt, the obligations of
Consultant hereunder shall not be limited by the amount of any such general liability insurance.
Consultant and its Sub-consultants shall not be obligated to defend, indemnity or hold
harmless the HTFC Indemnified Parties to the extent of any such HTFC Indemnified Parties’
willful misconduct or negligent acts, errors or omissions. This indemnity shall expressly
include, but is not limited to, the obligation of Consultant to indemnify and reimburse
HTFC for any and all reasonable attorneys’ fees and other litigation or dispute resolution
costs incurred or to be incurred in HTFC’s enforcement of this indemnification provision against
Consultant provided Consultant is found legally responsible for same. In the event that Consultant
is obligated to defend any of the HTFC Indemnified Parties under this Section 11(a), (i)
Consultant or the relevant insurance carrier shall notify HTFC of the identity of legal counsel
selected to jointly represent the HTFC Indemnified Parties, Consultant, and any Sub-consultants
in such matter (email being a sufficient writing for this purpose); (ii) within fifteen (15) days of
such notice, HTFC shall notify Consultant and such insurance carrier of any reasonable, good
faith objection that HTFC may have to such legal counsel on documented, conflict of interest
grounds (email from an Authorized Representative being a sufficient writing for this purpose);
(iii) in which case, if permitted by Consultant’s and its Sub-consultants’ general liability
insurance policies, Consultant will select other legal counsel to jointly represent the HTFC
Indemnified Parties, Consultant, and any Sub-consultants in such matter; (iv) provided, however,
that the joint representation of the HTFC Indemnified Parties, Consultant, and any Subconsultants in the matter in question shall not constitute grounds for HTFC to object to such legal
counsel. This Section 11(a) shall survive the expiration or earlier termination of this Agreement
for any reason.
(b)

Indemnity for Liability for Professional Services: Consultant shall and hereby

agrees to hold harmless and indemnify (but not defend) the HTFC Indemnified Parties (as
defined above), from damages, costs, reasonable attorney’s fees and expenses for which
Consultant is found legally liable for, arising out of third party claims, all to the extent caused by
the willful misconduct or negligent acts, errors or omissions of Consultant or any entity for
whom Consultant is legally liable in the performance of their professional services in connection
with this Agreement, the Services or Scope of Services, or any Task Order(s) and are typically
covered by Consultant’s professional liability insurance. For the avoidance of doubt, the
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obligations of Consultant hereunder shall not be limited by the amount of any such insurance.
Consultant and its Sub-consultants shall not be obligated to defend, indemnify or hold
harmless the HTFC Indemnified Parties to the extent of any such HTFC Indemnified Parties’
willful misconduct or negligent acts, errors or omissions. This indemnity shall expressly
include, but is not limited, to the obligation of Consultant to indemnify and reimburse HTFC
for any and all reasonable attorney’s fees and other litigation or dispute resolution costs
incurred or to be incurred in HTFC’s enforcement of this indemnification provision against
Consultant provided Consultant is found legally responsible for same. This Section 11(b) shall
survive expiration or earlier termination of this Agreement for any reason.
(c)

HTFC and Consultant waive consequential damages, including but not limited to

loss of profit, loss of investment, loss of product or business interruption, for claims, disputes or
other matters in question arising out of or relating to this Agreement unless covered by insurance
and subject to the agreed upon limitation of liability set forth in Section 11(d) below. This
mutual waiver is applicable, without limitation, to all consequential damages due to either
party’s termination of this Agreement.
(d)

To the fullest extent permitted by law, Consultant’s total aggregate liability in

connection with all Services provided pursuant to this Agreement (and Consultant’s Subconsultants pursuant to their respective agreements with Consultant) or otherwise in connection
with the Project, this Agreement and any Task Order(s) (including, without limitation, any and
all indirect and/or consequential damages, liability resulting from Consultant’s negligence,
whether professional or otherwise, and any indemnification obligations) shall be limited to Ten
Million ($10,000,000.00) Dollars. This Section 11(d) shall survive the expiration or earlier
termination of this Agreement for any reason. Notwithstanding the foregoing, Consultant
remains liable, without monetary limitation, for direct damages for personal injury, death or
damage to real property or tangible personal property or intellectual property attributable to the
negligence or other tort of Consultant, its officers, employees or agents.
(e)

Insurance: Consultant shall procure and maintain without interruption, subject to

the availability of renewals at commercially reasonable rates, at its sole cost and expense,

Contract for Services No. C201690

Page 15

insurance of the type, and with limits and deductibles, as follows (the “Required Insurance”):

i.

Commercial General Liability Insurance. Providing both bodily injury
(including death) and property damage insurance in a limit not less than
Four Million Dollars ($4,000,000) aggregate and One Million Dollars
($1,000,000) per occurrence. Such insurance is to be written on an
occurrence basis. The HTFC Indemnified Parties (as defined above) shall
be named as an additional insureds.

ii.

Professional Errors and Omissions Insurance. Providing coverage for
bodily injury (including death), property damage and covered losses
arising out of or in connection with any professional services provided
under or pursuant to this Agreement with limits not less than Three
Million Dollars ($3,000,000.00) in the aggregate and Two Million Dollars
($2,000,000.00) per claim.

iii.

Intentionally omitted.

iv.

Automobile Liability and Property Damage Insurance. In an amount not
less than One Million Dollars ($1,000,000) combined single limit for both
Bodily Injury and Property Damage.

v.

Worker’s Compensation . Covering employers’ liability and disability
benefits as required by the State of New York.

vi.

Any special coverage(s) required by law of persons providing licensed
testing or studies in waterfront areas as appropriate to the Scope of
Consultant’s and/or its Sub-consultants Services under the circumstances.

vii.

Excess General Liability Insurance. Five Million Dollars ($5,000,000) per
occurrence and in the aggregate, applying on a primary noncontributory
basis. The HTFC Indemnified Parties shall be named as additional
insureds.
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Consultant shall provide Certificates of Insurance to HTFC prior to the

commencement of the Services and shall provide full and complete copies of the actual
policies and all endorsements upon request with proprietary and confidential information
redacted. Sub-consultants under this Agreement shall only be subject to e(i)-(vi) of this
Section and (i) with regard to the insurance required under e(i), Sub-consultants shall only be
required to procure and maintain limits of One Million Dollars ($1,000,000) per occurrence and
Two Million Dollars ($2,000,000) in the aggregate and (ii) with regard to the insurance required
under e(ii) Sub-consultants shall only be required to procure and maintain limits of One Million
Dollars ($1,000,000) per claim and Two Million Dollars ($2,000,000) in the aggregate; however,
Consultant shall require Sub-consultants to maintain greater limits and/or other or
additional insurance coverages if greater limits and/or other or additional insurance
coverages are (a) generally imposed by Consultant given its normal course of business for
subcontracts for similar services to those being provided by the Sub-consultant at issue; or
(b) reasonable and customary in the industry for similar services to those anticipated
hereunder. Should any of the insurance carried by Consultant or any Sub-consultant contain a
deductible or self-insured retention, payment of said deductible or self-insured retention is the
sole responsibility of Consultant or any Sub-consultant; provided, however, that HTFC may
agree in writing to allow certain Sub-consultants to maintain lower limits than those required by
this Agreement (email from an Authorized Representative being a sufficient writing for this
purpose). In addition, HTFC shall have the right to request sufficient proof of Consultant’s or
any Sub-consultant’s ability to meet said deductible or self- insured retention obligation. All
insurance carried hereunder is to be primary and non-contributory with any insurance carried
by HTFC.
(g)

The Parties agree that the Insurance and Indemnity provisions of this Agreement

may be modified pursuant to a written amendment to this Agreement signed by the parties to this
Agreement.
12.

Assignment and Subcontracting.
(a)

The Parties’ rights regarding assignment and subcontracting are subject to terms

of Appendix II, and the right to assign this Agreement or subcontract any of the Services under
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a Task Order to this Agreement is generally prohibited without prior written approval of HTFC;
provided, however, that, notwithstanding anything to the contrary in this Agreement, including
without limitation any appendix to this Agreement, no approval or consent required for
Consultant to assign, transfer, or convey this Agreement to an affiliate of Consultant that has
substantially the same ownership as Consultant shall be unreasonably withheld or delayed.
(b)

Any change of control by Consultant, shall be deemed an assignment that

requires prior written consent. A “change of control” includes any merger, consolidation, sale of
all or substantially all of the assets or sale of a substantial block of stock or other ownership
interest in Consultant.
(c)

As part of any subcontract hereunder, after Consultant receives written approval,

Consultant must incorporate the terms of this Agreement (including, without limitation, all
attachments, appendices and exhibits hereto) in its subcontract, including those Insurance
requirements which are applicable to Sub-consultants pursuant to Section 11(b), so that the
terms apply in the same manner and with the same effect as set forth in this Agreement and
Task Orders hereunder. If Consultant does subcontract out any portion of the Services, after
notice and consent are given, nothing contained in this Agreement or otherwise, shall create any
contractual relationship between HTFC and Consultant’s Sub-consultants, and no subcontract
shall relieve Consultant of its responsibilities and obligations hereunder. Consultant agrees to
be as responsible to HTFC for the acts and omissions of its Sub-consultants of any level or tier
and of persons either directly or indirectly employed by any of them as it is for the acts and
omissions of Consultant and for persons directly employed by Consultant.
(d)

Consultant’s obligation to pay its Sub-consultants is an independent obligation

from HTFC’s obligation to make payments to Consultant. As a result, HTFC shall have no
obligation to pay or to enforce the payment of any moneys to any Sub-consultant.
(e)

Notwithstanding anything to the contrary in this Agreement, Consultant agrees

that Consultant is and shall be an independent contractor for all purposes of the Agreement and
any Task Order(s) and not an agent or employee of HTFC. Consultant shall have no authority
whatsoever to bind HTFC, or to obligate HTFC to any contractor or Sub-consultant.
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Compliance with Law.
(a)

Consultant shall comply with all Law applicable to this Agreement and the

Services performed hereunder as set forth in Section 1(c).
(b)

Consultant shall promptly notify HTFC in writing upon discovery of any

failure, or any allegation of any failure, of Consultant to comply with any applicable Law
relevant to the performance of Services or any requirement of this Agreement.
(c)

Duties and obligations imposed by the Agreement, and rights and remedies

available thereunder, shall be in addition to and not a limitation of duties, obligations, rights, and
remedies otherwise imposed by applicable Law.
14.

Miscellaneous Provisions.
(a)

State Comptroller Approval. In accordance with Public Authorities Law §2879-a,

as this contract was determined by the State Comptroller to be subject to the Comptroller’s prior
approval, this contract shall not be valid, effective or binding upon the State until it has been
approved by the State Comptroller.
(b)

Force Majeure. Any delay or failure of either party to perform its obligations

hereunder shall be suspended if, and to the extent, caused by the occurrence of a Force Majeure.
In the event that either Party intends to rely upon the occurrence of a force majeure to suspend or
to terminate its obligations, such Party shall notify the other Party in writing immediately, or as
soon as reasonably possible, setting forth the particulars of the circumstances. Written notices
shall likewise be given after the effect of such occurrence has ceased. “Force Majeure” means
riots, wars, civil disturbances, insurrections, acts of terrorism, epidemics, acts of nature
(including fire, flood, earthquake, storm, hurricane or other natural disaster) and federal or
state government orders, labor disputes, or the prolonged failure of electricity or other
vital utility service) and such other similar occurrences, any of which is beyond the
reasonable control of the applicable Party and which prevents performance of this Agreement,
but only to the extent that due diligence is being exerted by the applicable Party to resume
performance at the earliest possible time.
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Calendar Days. Any reference to the word “day” or “days” herein shall mean

calendar day or calendar days, respectively, including weekends and Federal Holidays unless
otherwise expressly provided. To the extent a deadline falls on a weekend or Federal Holiday,
the next business day shall be the applicable deadline.
(d)

No Third Party Beneficiary. This Agreement is intended solely for the benefit of

the Parties hereto, and no third party has any right or interest in any provision of this Agreement
or as a result of any action or inaction or any party in connection therewith.
(e)

Authorization. Consultant, or the representative(s) signing this Agreement on

behalf of Consultant, represents and warrants that Consultant has full power and authority to
enter into this Agreement and to perform the obligations set forth herein, and that the
representatives signing this Agreement, have the authority to execute this Agreement on behalf
of Consultant and to bind Consultant to its contractual obligations hereunder.
(f)

Survivability. Notwithstanding any other provisions of this Agreement or a Task

Order hereunder, or any general legal principles to the contrary, any provision of this Agreement,
including all Appendices, Exhibits, Task Orders, modifications and any other related Agreement
document that imposes or contemplates continuing obligations on a Party will survive the
expiration or termination of this Agreement.
(g)

Waiver. The failure of either party to enforce or otherwise require strict

performance of any of the terms or conditions of this Agreement or of the party’s right in any
one or more instances shall not constitute a waiver by the party of such performance, terms,
conditions, or rights either then or for the future. Any waiver shall be effective only if in writing
and signed by the party’s authorized representative, and only with respect to the particular
circumstances and conditions expressly covered therein.
(h)

Notices. Notwithstanding the Notice requirements in Appendix II, all notices and

other communications given hereunder shall be in writing and delivered by hand or mailed by
United States first class registered or certified mail, return receipt requested. Notice shall be
deemed to have been given, if delivered by hand, when actually received by the Party being
notified, or, if mailed, when actually received by the Party being notified when addressed:
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if to Consultant, as follows:
SCAPE / LANDSCAPE ARCHITECTURE PLLC
Attn: Elena Brescia
277 Broadway, Suite
1606 New York, NY
10007 (212) 462-2628
Elena@scapestudio.com
and

ii.

if to HTFC, to the attention of and at the following address:
HTFC
Attn: Daniel Greene
General Counsel
Governor’s Office of Storm Recovery
25 Beaver Street
New York, NY 10004
(212) 480-4644
Daniel.greene@stormrecovery.ny.gov

(i)

Entire Agreement; Order of Precedence. This Agreement and all attachments,

appendices and exhibits hereto, and all referenced documents, are and shall be deemed part of
(and incorporated in) this Agreement as though fully set forth in this Agreement, and constitute
the entire agreement between the Parties with respect to the matters herein. This Agreement
integrates, merges, and supersedes all prior negotiations, representations, or agreements
relating thereto, whether written or oral,

except to the extent they are expressly

incorporated herein. This Agreement may be modified only by a writing signed by both
parties to this agreement. The provisions of this Agreement and the accompanying document
shall be construed and interpreted as consistent whenever possible. Unless otherwise stated
elsewhere in this Agreement, any

conflicts in this Agreement and the accompanying

documents shall be resolved in accordance with the following descending order of precedence:
i.

Appendix I – HUD General Provisions

ii.

Appendix II – Standard Clause for all HTFC Contracts

iii.

Appendix A – Standard Clauses for New York State Contracts
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iv.

Appendix III – Diversity Forms

v.

Appendix IV – Construction Related Terms and Forms (if applicable)

vi.

Appendix V - Supplemental Provisions to Contract for Services:
Design Contract

(j)

vii.

This Agreement

viii.

The applicable Task Order

ix.

Exhibit A – Scope of Services

x.

Exhibit B – Fee Schedule

xi.

Proposal Documents

xii.

Exhibit C – Designation of Depository for Direct Deposit of HTFC Funds

Authorized Representatives. Wherever this Agreement states that a matter shall

be satisfactory to, or subject to the consent or approval, of a Party or the Parties, such
satisfaction, consent or approval must be evidenced in writing, (email being a sufficient writing
for this purpose) and which shall not be unreasonably withheld or delayed. HTFC and Consultant
have each designated the following representatives authorized to act in their respective behalf for
purposes of this Agreement (including the execution of any modifications or amendments to this
Agreement) and any Task Order (including the execution of Task Orders); and the other Party
may rely upon the signature (or email where permitted by this Section 14(j)) of any such
authorized representative acting in such capacity:
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HTFC’s Authorized Representatives:
Daniel Greene, General Counsel
Governor’s Office of Storm Recovery
Address: 25 Beaver Street, New York, NY 10004
or
Lisa Bova-Hiatt, Executive Director
Governor’s Office of Storm Recovery
Address: 25 Beaver Street, New York, NY 10004

ii.

Consultant’s Authorized Representative:
Elena Brescia, Partner
SCAPE / LANDSCAPE ARCHITECTURE PLLC
Address: 277 Broadway, Suite 1606, New York, New York 10007

Either Party may change its authorized representative by written notice to the other.
(k)

Counterparts; Copies. This Agreement may be executed (i) in counterparts, a

complete set of which shall constitute an original and (ii) in duplicates, each of which shall
constitute an original. Copies of this Agreement showing the signatures of the respective parties,
whether produced by photographic, digital, computer, or other reproduction, may be used for all
purposes as originals.
[SIGNATURE PAGE FOLLOWS THIS PAGE]
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Date:

August 3, 2016

From:
To:
Cc:
Re:
Living Breakwaters 100% Final Design Scope
This document describes the anticipated scope of work for the next phase of the Living Breakwaters
Design work. Governor’s Office of Storm Recovery (GOSR) has asked the SCAPE team to prepare a
draft scope for this work. The scope is intended to include work from the 30% complete design, currently
in process and scheduled for completion in October 2016 through Final Design (bid document set) of both
the living breakwaters and water hub. This scope does not include bid phase services, construction
administration, or construction.
The Living Breakwaters project consists of the Living Breakwaters (physical breakwater system plus
active shellfish restoration), the Water Hub, and related educational programming activities. This scope of
work covers the design of the physical breakwaters system, and the design of the waterhub. It also
includes the coordination of the shellfish restoration design with a separate sub-recipient, the New York
Harbor Foundation (NYHF), and the incorporation of oyster restoration plans into the Living Breakwater
Design. This scope of work does not include the related but separate Tottenville Shoreline Protection
project, which is a separate project being designed by others. It is recognized that ongoing coordination of
the two projects throughout the design process will be required in order to ensure their success.
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FINAL DESIGN SCOPE OF SERVICES (OVERVIEW)
Core Scope Items
1.
2.
3.
4.
5.

Project Management, Administration & Program Support
Project Meetings, Conferences & Discussions
Breakwater Design (through Bid Documents)
Water Hub Design (through Bid Documents)
Public Engagement & Outreach

Additional Services
6. Optional Additional Services, to be authorized if needed

Assumed separate sub recipient agreements
7. Oyster Restoration Design, Education & Citizen Science
8. Acoustic Doppler Current Profiler (ADCP) Extension

Appendices
A.
B.
C.
D.

NYS GOSR – NYC DPR MOU
Proposed Water Hub Program
Example beach profile transect survey workplans and transect location map
Example geotechnical boring workplan
E. Proposed in-situ pilots scope

9/9/2016
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KEY ASSUMPTIONS
x

Materials Sourcing: It is assumed that biological material (oysters and oyster spat) for oyster
restoration installations will be provided by the New York Harbor Foundation Billion Oyster Project
(NYHF / BOP). It is anticipated that installation of material will be performed by the NYHF / BOP as
well under a subrecipient agreement to be executed with the NYHF.

x

Ownership & Maintenance of the Living Breakwaters: GOSR will procure competitive bids for
the construction of the Living Breakwaters. The eventual owner / operator of these structures is
unknown at this time, but is anticipated to be a NY state agency.

x

Ownership & Maintenance of the Water Hub: GOSR will procure competitive bids for the
construction of the Water Hub and Water Hub site improvements. The eventual owner / operator of
this facility is unknown at this time, but is anticipated to be a NY City agency.

x

Reference Documents: This scope, where applicable, will abide by the conditions laid out in the
“Memorandum of Agreement for The Tottenville Dune Project & Living Breakwaters Project
Between The New York City Department of Parks and Recreation And New York State Governor’s
Office of Storm Recovery” (hereafter referred to as “the MOU”), signed 17 June 2015 and 3 July
2015 and attached here as Appendix A.

x

Agency Coordination & Reviews: GOSR will coordinate agency / stakeholder review and comment
on final design phase submittals for the Breakwaters (60%, 95%, 100%) and Water Hub (Schematic
Design, Preliminary Construction Documents, Final Construction Documents). The design team will
provide the packaged deliverables noted in this scope at each submittal phase; it is assumed that
GOSR will circulate the design phase submittals to all reviewers upon design team submittal,
coordinate the reviews, and gather and compile responses from agencies and stakeholders. It is
assumed that each submittal review period will take no longer than one month. Any changes in the
submittal procedures, schedule, or requirements following the execution of the contract will require a
revision to this scope and may incur additional services and costs.

x

Design & Drawing Standards: It is assumed that there are no other drawing or design standards to
which the project must adhere other than those identified in this document. It is assumed that all
breakwater drawings will be prepared according to the drawing (CAD) standards prepared by the
design team during the 30% design phase and that all Water Hub drawings will be prepared in the
NYC DPR approved format as outlined in the NYC DPR – GOSR MOU contained in appendix A.
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Any alterations to the standards must be provided to the consultant prior to execution of the contract.
Changes to the drawing standards after the execution of the contract will likely incur additional
services and costs.
x

Construction Phase Support: This scope of services does not include bid phase or construction
phase support. It is understood that bid and construction phase support will be required, but will be
prepared under a separate contract, or contract amendment and is not included in this final design
scope.

x

EIS and Permitting Schedule: It is assumed that a draft EIS will be complete by December 2016,
final EIS will be complete by March 2017, and U.S. Army Corps of Engineers permit will be
obtained by August / September 2017.

x

Coordination with New York Harbor Foundation (NYHF): This scope of services assumes the
execution of a separate and coordinated subrecipient agreement between GOSR and the NYHF as
elements of this scope of services (specifically work related to breakwater ecological design, oyster
installation, curriculum development, and water hub facility design) are dependent on input from and
material to be provided by the NYHF. If no such subrecipient agreement is in place at the time of
execution of this agreement, then the design team reserves the right to amend this scope of services
and any associated fee estimate accordingly.

x

Schedule: GOSR and the SCAPE team realize that there are risks in proceeding with final design
(60%, 95%, 100%) ahead of obtaining permits from the USACE, as there may be significant changes
to the design that result from this consultation. Given the constraints of the project, the design team
will adhere to the schedule presented within the scope to the extent possible; should USACE require
changes to the design or documentation, the team shall be entitled to request a schedule extension and
fee adjustment to accommodate the changes.
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CORE SCOPE OF SERVICES
1. PROJECT MANAGEMENT, ADMINISTRATION & PROGRAM SUPPORT
1.1

Project Management (Design Team Coordination)
Monthly design team project management meetings.
Project Task lead correspondence.

1.2

Project Reporting (Monthly, Quarterly)
Prepare seventeen (17) monthly project status reports (one per month) describing work completed,
work to be performed in the next reporting period, schedule, and completed deliverables
Prepare five (5) quarterly design progress reports to be submitted 15 days in advance of the peer
review meetings

1.3

Administrative Project Reporting (Elation Reporting [Monthly and Quarterly], Vendor
Management Reporting)
Prepare monthly reporting requirements to be submitted via Elation on the 15th of each month for a
total of 17 months.
Prepare quarterly reporting requirements to be submitted via Elation on the 5th of each quarter for a
total of five quarters.
Prepare monthly vendor management reports for a total of 17 months.

2. EXTERNAL MEETINGS, CONFERENCES & DISCUSSIONS (OTHER THAN PUBLIC
ENGAGEMENT)
2.1

Site Visits
Up to five (5) site visits (quarterly) excluding site visits related to public engagement events or the
water hub design.
Site visits will take 6-8 hours and be attended by 2-3 designers, 2-3 engineers, and 1-2 ecologists.

2.2

Monthly Project Meetings
One (1) per month: up to seventeen (17) monthly project meetings
Meetings will generally take 2-3 hours and will be attended by the project manager and deputy
project manager. Depending on the topics to be covered additional attendees will include: 1-3
breakwater engineers, 1-3 ecologists / team members involved in the oyster restoration design, and 12 architects / engineers working on the Water Hub.

2.3

Quarterly Meetings
One (1) per quarter: up to six (6) Quarterly Meetings
9/9/2016
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Meetings will generally take 2-4 hours and will be attended by: the project manager and deputy
project manager, 2-3 project engineers, 1-2 ecologists, 1-3 additional project designers. Attendance
will be determined by the topics to be covered and discussed in advance with GOSR.
2.4

Design Coordination Meetings w/ Tottenville Shoreline Protection Project
One (1) per month: up to seventeen (17) additional meetings with the Tottenville Shoreline Protection
Project (TSPP) design team to coordinate design work.
Meetings will generally take 2-3 hours and will be attended by the project manager or deputy project
manager, 1-3 engineers, and 1-3 designers depending on the topics to be covered.

2.5

Permitting Support meetings
Nine (9) additional meetings with the client, and potentially, regulatory agencies to coordinate
permitting effort and materials being prepared by GOSR and SCAPE for permit applications.
Meetings are assumed to be 1-3 hours and will be attended by project manager and/or deputy project
manager as well as team members based on the expertise requested / required.

3. LIVING BREAKWATER DESIGN
3.1

Design Coordination
Living Breakwater Design Team meetings (Bi-weekly): Bi-weekly design team coordination meetings
over the life of the project (74 weeks); up to thirty two (32) meetings entailing approximately 2.5
hours by key design staff for preparation and attendance.
Design team charrettes. The team will hold up to 5 internal design team charrettes to advance the
breakwater design.
Design & Modeling coordination with TSPP and other planned or ongoing work.
3.1.3.1

In addition to attending the meetings outlined in Task 2, the design team will coordinate with
the TSPP team regarding analysis and modeling approach.

3.1.3.2

The design team will provide the TSPP with the boundary wave conditions to be used in
SBEACH for consistency between the projects. An initial boundary wave condition will have
been provided in 30% design phase; this will be updated with the 60% design submission if it
has changed over the course of the 60% design phase.

Agency coordination: additional correspondence and response to inquiries beyond meetings identified
in Task 2.5.
3.2

Permitting Support
Refinement / re-runs of modeling performed in 30% design: In support of permit documentation and
questions from the agencies additional hydrodynamic model simulations may be performed as
needed, up and including the following (further modeling will be part of 60% design and is described
in the 60% Design subtask):
3.2.1.1
9/9/2016
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3.2.1.2

Up to two (2) additional REF DIF runs,

3.2.1.3

One (1) DELFT 3D Water Circulation Model run.

Update 30% Design Modeling Report: Revisions to narrative descriptions of modeling process
previously submitted.
Response to regulatory agencies’ Requests for Information (RFIs): Preparation of responses to
requests for information / clarification on the 30% design drawing set. Up to four (4) Technical
Memos with revised permit drawings (up to 2 permit drawing revisions as noted below) as required
by regulatory agencies and GOSR.
Breakwater Design Refinement: Refinement to breakwater segment design based on feedback. Note
that this does not include design overhaul, only refinements and clarification.
Update Calculations: Update breakwater volumes and material calculations based on refined design.
Update Opinion of Probable Cost: Up to two (2) revised Opinions of Construction Cost estimates
based on RFIs and/or refinements and clarifications.
Permit Drawings: Up to two (2) sets of permit level drawings will be prepared for the permit
application of the proposed breakwater layout and design. NOTE: this includes only the preparation
of permit drawings and not the revision of or preparation of a new 30% design set, which would be
considered additional services. This includes preparation of up to two (2) revised permit drawing sets;
revised permit drawings will be prepared only after all comments are received and reconciled
between the Design Team, GOSR, and regulatory agencies. Additional drawing revisions will be
considered additional services. Each drawing will be signed and sealed by a Professional Engineer
currently licensed and registered in the State of New York.
Task 3.2 Deliverables





3.3

Updated 30% design modeling report
Technical memos (max 4)
Updated Permit Drawing Sets (max 2)
Updated 30% Opinion of Probable cost (max 2)
Updated quantity (volume and footprint) calculations (max 2)

Additional Surveys & Site Investigations
Beach Profile Surveys: Design Team will complete biannual upland and bathymetric surveys along
previously established transects. Coordinate field work with NYC Parks Department and GOSR.
Sampling intervals and deliverables will be consistent with protocols established during the 30%
design. See Appendix C for example beach profile transect survey workplans and transect locations to
be followed in this scope of work.
3.3.1.1

Fall 2016

3.3.1.2

Spring 2017

3.3.1.3

Fall 2017

3.3.1.4

Spring 2018

9/9/2016
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Geotechnical investigation: Oversee the performance of up to five (5) additional in-water
geotechnical borings, sampling, and laboratory testing, if deemed necessary to complete the final
design of the Breakwaters. Coordinate such activities with NYC Parks Department permitting
process, if necessary.
3.3.2.1

The actual field drilling and sampling for the geotechnical borings will be performed by a
subcontractor under on-site observation of a Design Team geotechnical engineer. An example
scope for this work by a subcontractor is provided in Appendix D.

3.3.2.2

Laboratory Tests will be included in the boring scope for the boring subcontractor and are
anticipated to include those laboratory tests included in Appendix D, Table 1.

3.3.2.3

In addition to the work performed by the boring subcontractor, the design team will:

3.3.2.3.1

Manage, coordinate and subcontract the field drilling, sampling, and laboratory testing work.

3.3.2.3.2

Provide full-time on site observation by a geotechnical engineer representing the Design Team (the
“Engineer”) of the drilling operations to direct the drilling and sampling operations according to
the Technical Provisions prepared by the Design Team, as described in the example scope in
Appendix D.

3.3.2.3.3

Log and classify soil samples on site, make field decisions in accordance with the Technical
Provisions.

3.3.2.3.4

Provide necessary office support (technical advisory and logistic support) to field personnel.

3.3.2.3.5

Compile Project Health and Safety Plan for on-site personnel in advance of any field work.

3.3.2.3.6

Compile field and laboratory testing results and generate boring logs. The Design Team shall
document results of geotechnical subsurface investigation in a Supplement Geotechnical Data
Report

Field data collection for ShellGIS modeling: Measurements of food concentration in water in study
area. This will involve a 2 week deployment of instruments (preferably in late spring to early fall) to
measure conductivity, temperature, and depth (CTDs) and additionally fluorescence in the vicinity of
the proposed oyster culture area and the measurement of tidal currents simultaneously. Deployments
will be of limited durations (1-5 days) during the 2 week collection period. The U.S. Coast Guard will
be contacted in advance and all USCG recommendations followed during field operations. Data
collected with the CTDs will be correlated with other information and used to assess food
concentrations available to the oysters for growth and used in subsequent modeling.
Task 3.3 Deliverables



3.4

Beach profile transect reports: Survey drawings, sediment sample results and cover memo to be
submitted for each survey period.
Supplemental Geotechnical Data Report.
Field data report on Shell GIS data collection.

Physical Modeling
Breakwater Features and Sections Model: A physical model of potential features of the design that are
not typical shall be performed to assess stability of the features under typical and storm wave
conditions. The features to be assessed are the crenulated breakwater crest and the reef streets. An
9/9/2016
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individual breakwater will be modeled in a basin capable of representing some to the 3D effects
around the features to assess stability and flow patterns. Up to 3 variations of the reef fingers and 2
variations of crest will be tested under 2 water levels and up to 6 wave conditions.
Layout (3D Basin): The breakwater layout configuration will be modeled in a 3 dimensional wave
basin to assess breakwater performance, stability (required armor size), and wave attenuation. This
will allow refinement of the design and verification of the numerical modeling. The entire breakwater
system and bathymetry will be modeled. The test program will include up to 2 variations in the
breakwater field, 3 wave directions, 2 water levels and associated wave heights and periods (up to 3
combinations). Additionally, tracers will be used to qualitatively assess the movement of sediment
and flows within the system.
Coordination and technical supervision of testing: Initial identification and coordination with lab,
design of physical model setup and runs, observation of model runs: to include at least two (2) multiday visits by the project coastal engineer and GOSR or GOSR’s representative to observe model
testing. The Design Team shall provide 15 day notice to GOSR in advance of model testing
observation assuming location is within 60 miles of New York City, or 30 day notice if location is
greater than 60 miles away from New York City.
Design implication summary memo: preparation of technical memo summarizing findings and
implications for project design.
Task 3.4 Deliverables

3.5

Physical Modeling Report

60% Design
Coastal Engineering & Hydrodynamic Modeling (numerical modeling)
3.5.1.1

Sediment transport and morphological modeling: Using the Delft 3D modeled developed in
30% design as a base, a refined, higher resolution Delft3D model of the project area will be
developed (including the adjacent navigation channel) to evaluate currents, waves, and sediment
transport in the project area for the breakwater system. Morphological changes will be assessed
using representative typical condition and storm condition periods. Up to 3 one month
simulations will be performed.

3.5.1.2

Scour analysis: Using the Delft 3D model described above, hydrodynamic model sediment
transport and morphological change related scour around the breakwater will be assessed.

3.5.1.3

Water quality modeling: No modeling of constituents is proposed at this time. A refinement of
the hydrodynamic Delft3D model developed in 30% will be performed to assess the
flushing/residence time between the breakwaters and the shoreline. Up to 2 additional
simulations will be performed.

9/9/2016
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3.5.1.4

Wave Condition Modeling: In addition to the wave modeling done as part of the sediment
transport model in the Delft3D modeling suite, Boussinesq wave modeling using the
FUNWAVE model will be performed of the project area around the breakwaters to allow more
detailed evaluation the wave climate in the vicinity of the breakwaters taking into account
diffraction, reflection, and nonlinear wave interactions. Up to 3 model simulations will be
performed with waves from different directions.

3.5.1.5

Navigation Channel impacts (sedimentation, shoaling): Potential navigation channel impacts
will be assessed examining historical dredging records, through simplified analytical approach,
and using the Delft3D model developed in 3.4.1.1. Using the Delft 3D model, the altered wave
climate and current patterns in the presence of the breakwaters will be assessed for potential
impacts to the US Army Corps of Engineers’ maintained navigation channel. Particular
emphasis will be based on comments received by the Design Team during the 30% design such
as concerns related to shoaling and scour along the channel side slopes in the vicinity of the
breakwaters.

3.5.1.6

Modeling to optimize oyster habitat locations:

3.5.1.6.1

Hydrodynamic modeling: Using the Delft3D model developed for water quality the model will be
run for a period of typical conditions to obtain current velocities, salinity and temperature
distribution in the project area.

3.5.1.6.2

ShellGIS Modeling: Using the field food concentration data and hydrodynamic model outputs
ShellGIS will be used to look at oyster growth and food depletion in the project area.

3.5.1.7

Potential Impacts to FEMA mapping: The altered wave climate in the presence of the
breakwaters will be assessed for potential impacts to FEMA mapping zones particularly the
extent of the VE zone. The FEMA WHAFIS model will be used to assess changes at existing
FEMA transects in the project area.

3.5.1.8

Detailed Flow and Sediment Modeling of Breakwater Structures: A 3D flow model and
sediment transport model will be developed of the immediate breakwater vicinity using
FLOW3D. This model will be used to assess the near field flow patterns and velocities around
the breakwaters and sediment transport including the motion of cohesionless sediment particles
of varying sizes (up to 3 representations grain sizes). This modeling will support the ecological
design of the system.

3.5.1.9

Hydrodynamic Modeling Report: A modeling report will be prepared documenting the model
development and simulations results. Revision of system layout design based on modeling
results: The layout (spatial location) of the Living Breakwater system will be revised based on
the results of the modeling and other analysis described above.

3.5.1.10 Breakwater Plan / Layout Refinement: Update overall breakwater system layout from 30%
design based on modeling. Update breakwater plan design including basic configuration, shape
and orientation of individual breakwater segments and location, length and orientation of reef
streets based on results of modeling.
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Marine Structural Engineering (Breakwater Design): Update 30% design based on the 60% coastal
engineering and modeling work, field investigations, coordination with the ecological and
geotechnical designs, and permit requirements. Perform required analyses and design and prepare a
set of drawings and technical specifications to illustrate and detail the requirements for the breakwater
sections and reef streets sections.
3.5.2.1

Breakwater design criteria update: modify design criteria document based on EIS and
regulatory requirements. Include any updates from additional modeling runs or additional
coordination with the TSPP design team or other stakeholders.

3.5.2.2

Breakwater segment / Cross section refinement, dimensions: Update cross section dimensions
including side slope, crest width, crest elevation and reef street configuration and section
properties.

3.5.2.3

Rock sizing, materials: Update rock size and gradation for both breakwater and reef street
structures.

3.5.2.4

Scour protection: Design scour protection for breakwaters and adjust as needed based on current
design conditions. Consider stone size and gradation, thickness, and extents. Include filter
material considerations as well as geotechnical conditions. Confirm scour requirements for reef
street structures given ecological constraints

3.5.2.5

Integration of ecological elements: Coordinate structural design and layout with environmental
enhancement and oyster restoration components. Analyze updated reef street alignments and
components for structural stability. Include tide pools and bio-enhancing units in armor matrix.
Confirm adequacy of ecological elements including structural checks of bio-enhanced concrete
elements and tide pools. Adjust design as needed to meet site specific requirements.

Geotechnical Engineering Design:
3.5.3.1

Provide geotechnical input for updating the project design criteria.

3.5.3.2

Based on updated cross sections and geotechnical information, confirm geotechnical design
parameters and create representative design subsurface sections associated with idealized
subsurface soil profiles.

3.5.3.3

Calculation of bearing capacity, settlement, and slope stability: Update bearing capacity,
settlement and slope stability analyses performed in 30% design, including evaluation of
stability of channel and any possible impact of breakwater placement on the federal navigation
channel and confirming adequate setbacks from the navigation channel and depth anomalies.
Consider effects of appropriate load cases, including seismic in the analyses.

3.5.3.4

Recommend adjustments to breakwater design based on updated analyses..

3.5.3.5

If necessary, recommend stabilizing measures, such as geosynthetics, staged fill or ground
improvement to mitigate potential instability or excessive settlement. Design of any such
structures would be additional services (such measures are not anticipated to be required based
on 30% design).

3.5.3.6

Provide geotechnical input to 60% Design Documentation Report, Technical Drawings,
Specifications, Cost Estimating and Construction Feasibility.
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3.5.3.7

Draft Geotechnical Design Report: Summarize findings and recommendations regarding
geotechnical aspects of design and construction of the breakwaters.

Environmental / Ecological Design:
3.5.4.1

Refine structural habitat design: Advance Living Breakwater habitat design in accordance with
project objectives and to optimize target habitats / habitat for target species identified in 30%
design. Adjust general structured habitat design and reef street design according to data from
wave and sediment modeling results; including width, slope, length, minimum quantity of reef
streets per breakwater, orientation, and material layout. Provide a plan view of the project area
identifying the design features of the ecological design including information such as extent of
work, location of bio-enhancing concrete units and tidepools, special habitat design areas (such
as reef streets), and the anticipated layout of oyster shell gabions, spat on shell and in-situ
setting on the breakwaters. Anticipated layout of all oyster installations will be based on
information (drawings, sketches, descriptions, and specifications) provided by NYHF.

3.5.4.2

Bio-enhancing concrete unit design and layout: Prepare drawings showing the design of the bioenhancing concrete units. Adjust and update quantities of different bio-enhancing concrete
units (fish hub, disks, platers etc).

3.5.4.3

Special habitat design for low-crested breakwaters (crenulated breakwater crests) including
general layout within project zone one and crest design (number of gaps, width, slope, number
of tide-pools).

3.5.4.4

Update key species document: Refine and fine tune key species document based on additional
modeling and updated breakwater design

3.5.4.5

Design adjustments of bio-enhancing concrete units and tide-pools according to modeling
results and breakwaters habitat design.

3.5.4.6

Specifications of add-on treatments for armoring unit (mesh size, number of disks etc).

3.5.4.7

Unit adjustment according to final deployment strategy (modifying design according to
staging/lifting/shipping constraints).

3.5.4.8

Coordination and integration of ecological design with breakwater marine structural design
(plans, cross sections, etc.) and breakwater system layout.

3.5.4.9

Conceptual level description of other project area habitat: Provide narrative description and
diagrammatic illustrations of potential habitat types indirectly created by the breakwaters
performance (but not actively designed as part of the project) based on modeling results. These
will be updates of materials initially prepared during 30% design.

Incorporation of Oyster Restoration Design into Living Breakwater Design
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3.5.5.1

Oyster installation design: prepare layout of oyster shell gabions, spat on shell installations and
in-situ setting installations based on input, including design layout and specifications, from and
in coordination with NYHF. Prepare design drawings of oyster installation techniques (sections,
details) based on input from and in coordination with NYHF. Note, this is dependent on and
must be coordinated with work being performed by NYHF under a separate subrecipient
agreement.

3.5.5.2

Oyster Nursery Design: Identify location and prepare layout and design drawings for oyster
nursery based on input from and in coordination with NYHF. Note, this is dependent on and
must be coordinated with work being performed by NYHF under a separate subrecipient
agreement.

Recreational and navigation design
3.5.6.1

Identify location type of navigation devices per requirements of the US Coast Guard and
Harbor Master for appropriate markings (lights, day-marks, buoys) for the breakwaters to be
installed by the contractor during the project.

Graphics & 3D Visualization: Provide illustrative visualizations of the breakwaters to aid in the
communication of the breakwater form, construction, and view of the breakwaters from key locations
on shore. Visualizations will include:
3.5.7.1

Illustrative plan diagram of the breakwater system layout.

3.5.7.2

Three dimensional diagrams (axonometric) diagrams that illustrate the overall form of the
breakwater segments and relationship of its different elements to each other as well as
contextual factors such as tidal elevations.

3.5.7.3

Illustrative renderings of the breakwaters as viewed from the shoreline. Renderings will be
prepared for views from up to three locations. The Design Team shall provide the proposed
locations to GOSR for review and comment. GOSR shall provide approval of the locations
prior to the Design Team commencing work on the renderings.

Design Documentation Report(s): Prepare 60% design report summarizing key characteristics of 60%
design, project assumptions and other design documentation submitted.
Technical Drawings : A draft drawing submission will be made at the 60% design stage for review
and comment by GOSR. All comments received will be tracked and addressed by the Design Team
and necessary revisions will be included in the 95% Construction Documents. The anticipated design
drawing list includes the following (sheet numbers listed are estimates only and may change based on
design):
3.5.9.1

Title sheet (1 sheet)

3.5.9.2

General Notes and Abbreviations (1-2 sheets)

3.5.9.3

Geotechnical Boring Plan (1 sheet). Note Geotechnical Boring Logs will be included as an
appendix to the Technical Specification.

3.5.9.4

Existing Vicinity Plan (1 sheet)

3.5.9.5

Existing Site Plans (3 sheets)

3.5.9.6

Existing Shoreline Sections (4 sheets)
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3.5.9.7

Proposed Breakwater Plans (4 sheets)

3.5.9.8

Proposed Beach Fill Plans (1-2 Sheets – if needed)

3.5.9.9

Proposed Breakwater Sections (8 sheets)

3.5.9.10 Proposed Breakwater Elevations (4 sheets)
3.5.9.11 Proposed Breakwater Details (2 sheets)
3.5.9.12 Proposed Environmental Enhancement Details (2 sheets – if needed, maybe covered by

specifications)
3.5.9.13 Beach Fill Sections (6 sheets – if needed)
3.5.9.14 Drawing standards, including title block, will be provided by GOSR or agreed to in advance of
drawing preparation.
3.5.9.15 All drawings will be prepared in a format consistent with the team’s approved Quality
Management Standards using AutoCAD 2000 or later. An electronic copy of the 60%
construction documents will be provided on portable media (CD). Electronic files will be
provided in AutoCAD (.dwg) format (if requested).
Specifications: The project team will prepare a separate technical specifications document that
defines the project standards for materials, workmanship, and testing. A draft specifications
submission will be made at the 60% design stage for review and comment by the client. Comments
received will be addressed and necessary revisions will be included in the 90% Construction
Documents. It is anticipated that the client will provide its own front end, non-technical
specifications. Specifications will also include any permit restrictions or monitoring requirements.
3.5.10.1 Engineering materials: Typical specifications sections would include: Geotextiles; Armor Stone;
Bedding and Core Stone; Structural Concrete and Outfit.
3.5.10.2 Bio-enhancing concrete units: specifications will be prepared for bio-enhancing concrete units
of each type. Materials selected will require that their performance be documented in peer
reviewed research publications relative to ecological performance; structural performance case
studies in high impact zones, freeze and thaw performance, surface erosion requirements. Cost Estimating and Construction Feasibility –
3.5.11.1 Updated Opinion of probable cost: The project team will prepare an engineer's opinion of
probable cost (OPC) for the construction work presented in the drawing set. The estimate will
include all work to be performed and broken out by discipline.
3.5.11.2 Construction feasibility update: Update construction feasibility assessment and construction
schedule estimate based on 60% design modifications.
3.5.10.3
Provide a proposed Bid Form/Schedule of Values with quantities for each line item
anticipated for inclusion with the bidding documents.
Task 3.5 DELIVERABLES



Hydrodynamic Modeling Report
Draft Geotechnical Design Report
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3.6

Technical Drawings
Specifications
Design Documentation Report
Illustrative drawings / renderings
Opinion of probable cost
Updated Construction & Feasibility Report
Bid Form/Schedule of Values

95% Design
Coastal Engineering & Hydrodynamic Modeling (numerical modeling): Refine breakwater system
layout based on review and comment on 60% Design Drawings
3.6.1.1

Run one additional run of the Delft3D Hydrodynamic model with the revised design scenario

3.6.1.2

Sediment transport and morphological modeling: An additional Delft3D simulation will be
performed on the final design.

3.6.1.3

Wave Condition Modeling: An additional simulation will be performed on the final design
layout.

3.6.1.4

Detailed Flow and Sediment Modeling of Breakwater Structures: One additional FLOW3D
model simulation to assess any refinements to design.

Marine Structural Engineering: Update 60% design based on the 95% coastal engineering and
modeling work, coordination with the ecological and geotechnical designs, and permit requirements
(if needed). Perform required analyses and design and update drawings and technical specifications to
illustrate and detail the requirements for the breakwater sections and reef streets sections. Typically
the 95% deliverable will represent the final engineering product from the consultants perspective.
Client and stakeholder comments will be incorporated into the 100% design submittal. In instances
where the 95% documents are not complete, this will be documented and a path for finalization
provided.
3.6.2.1

Cross section refinement, dimensions: Finalize cross section dimensions including side slope,
crest width, crest elevation and reef street configuration and section properties.

3.6.2.2

Rock sizing, materials: Finalize rock size and gradation for both breakwater and reef street
structures.

3.6.2.3

Scour protection: Finalize scour protection for breakwaters and adjust as needed based on
current design conditions. Finalize stone size and gradation, thickness, and extents. Include
filter material considerations as well as geotechnical conditions. Finalize scour requirements
for reef street structures given ecological constraints.

3.6.2.4

Integration of ecological elements: Finalize structural design and layout with environmental
enhancement and oyster restoration components. Finalize reef street alignments and
components, including tide pools and bio-enhancing units. Adjust design as needed to meet site
specific requirements.

Geotechnical Engineering: Based on any updates to cross sections finalize geotechnical design
analyses and recommendations.
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3.6.3.1

Final confirmation of bearing capacity, settlement, and slope stability: Finalize bearing capacity,
settlement and slope stability analyses, including confirming adequate setbacks from the
navigation channel and depth anomalies. Recommend final adjustments to breakwater design
based on updated analyses, including any stabilizing measures, such as geosynthetics, staged fill
or ground improvement.

3.6.3.2

Provide geotechnical input to 95% Design Documentation Report, Technical Drawings,
Specifications, Cost Estimating and Construction Feasibility.

3.6.3.3

Update and finalize Geotechnical Design Report: As needed, update findings and
recommendations regarding geotechnical aspects of design and construction of the breakwaters.

Environmental / Ecological Design
3.6.4.1

Final breakwater habitat design for breakwaters including reef streets (location, number, length,
orientation); crests (elevation, shape, slope, materials) and input on placement of bio-enhancing
armor units, armor stone, tide pools, and gabions.

3.6.4.2

Final bio-enhancing armor unit and tide pool design, including add-on mounting and placement
instructions.

Recreational and navigation design: Finalize design of appropriate markings (lights, day-marks,
buoys) for the breakwater.
Graphics & 3D Visualization : Update graphic visualizations of the Living Breakwaters prepared
during 60% design phase based on changes to the design between 60% and 95% design.
Design Documentation Report: prepare 95% Design documentation report.
Technical Drawings Based on additional analyses, modeling, comments and coordination, update
technical drawings to 95% design level. See task 3.4.9 60% Design: Technical Drawings for list of
anticipated drawings.
Specifications: Finalize the technical specifications document that defines the project standards for
materials, workmanship, and testing. Comments received from the 60% design submission will be
addressed and revisions will be made based on the 95% design analysis. It is anticipated that the
client will provide its own front end, non-technical specifications. Specifications will also include any
permit restrictions or monitoring requirements.
Cost Estimating and construction feasibility: update opinion of probable cost and construction
feasibility evaluation based on 95% design.
3.6.10.1 Updated Opinion of probable cost: The project team will prepare an engineer's opinion of
probable cost (OPC) for the construction work presented in conjunction with the 95% drawing
set. The estimate will include all work to be performed and broken out by discipline.
3.6.10.2 Construction feasibility update: Update construction feasibility assessment and construction
schedule estimate based on 95% design modifications.
3.6.11 Draft Operations & Maintenance Manual: prepare a draft Operations and Maintenance Manual for the
Living Breakwaters for GOSR’s review and comment.
Task 3.6 DELIVERABLES
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3.7

Design Criteria Update
Hydrodynamic Modeling Report
Final Geotechnical Design Report
Technical Drawings
Specifications
Opinion of probable cost
95% design report
Operations & Maintenance Manual
Monitoring plan (updated)
Illustrative drawings / renderings
Bid Form/Schedule of Values
Draft Operations & Maintenance Manual

100% Design / Bid Documents
Technical Drawings:
3.7.1.1

Prepare final 100% Bid Document Set.

3.7.1.2

Three (3) hard copies of drawings will be provided. Each drawing will be signed and sealed by
a Professional Engineer currently licensed and registered in the State of New York.

3.7.1.3

Drawings will be of sufficient detail and scale for bidding by qualified marine contractors.

Specifications: Prepare final 100% Bid document Technical Specifications signed and sealed by a
Professional Engineer currently licensed and registered in the State of New York.
Cost Estimate: Prepare final opinion of probable cost.
Design Documentation Report: reissue final design documentation report (from 95% submission)
incorporating any changes.
Final Operations & Maintenance Manual: prepare an updated Operations and Maintenance Manual
for the Living Breakwaters addressing GOSR’s comments during the 95% Design review.
Task 3.7 DELIVERABLES




3.8

Technical Drawings
Specifications
Final Design Documentation Report
Final Operations & Maintenance Manual

Quality Assurance Quality Control (QA/QC)
Quality Management Standards (QMS): the team will prepare and submit for approval QMS that will
used for the project. The QMS shall detail the proposed methods and documentation the Design Team
will utilize in conducting quality management reviews for each design deliverable included in this
scope of work.
QA/QC of modeling runs and reports.
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QA/QC of geotechnical analysis and reports.
QA/QC of 60% drawings and specifications,
QA/QC of 95% drawings and specifications.
QA/QC of 100% bid set.
Task 3.7 DELIVERABLES

3.9

Confirmation of review of identified deliverables.

Breakwater Design Notes & Assumptions
Any additional submittals not identified above will be considered additional services.
Standards and requirements for drawings, specifications and other submittals will be established and
agreed to in writing upon execution of the contract. Changes or alterations to any of these standards
or submittal requirements not provided more than 60 days in advance of the submittal will be
considered additional services.
It is assumed that GOSR will provide the consultant with front end (Division 0) documents for
specifications, with the exception of the Bid Form which shall be the responsibility of the Design
Team.
Any changes in the shoreline position through fill or structures as part of the TSPP or other projects
by GOSR or NYC DPR or NYS DEC will be identified and measured drawings or coordinates
provided to the Living Breakwaters design team at or prior to the execution of this contract as such
changes could alter the shoreline change responses generated by the preferred breakwater alignment
identified in 30% design, triggering additional shoreline change modeling and design refinement
(additional Service) to be required. Any changes will result in the need to repeat with project
modeling runs and will result in additional services.

4. WATER HUB DESIGN
4.1

Field Surveys
Geotechnical investigation: Manage, coordinate and subcontract land-based geotechnical borings and
associated geotechnical laboratory testing for the Water Hub per New York City Department of
Buildings (NYC DOB) requirements and as set forth in the MOU Appendix A. The number and
depths of the borings will be determined based on the anticipated footprint size of the Water Hub
building and anticipated foundation type (shallow foundation versus deep foundation), in accordance
with relevant stipulations in the New York City Building Code (NYCBC). Provide full-time on-site
observation of the boring work. Generate a Geotechnical Data Report to present the results of the
geotechnical subsurface investigations.

4.2

Water Hub Concept Design
Preparation of conceptual (10%) design level Architectural plans and cross sections.
Preparation of one (1) updated illustrative 3 dimensional perspective rendering for communication
and promotional purposes.
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Preparation of an updated opinion of probable cost based on the conceptual level design.
Preparation of an updated project narrative describing:

4.3

4.2.4.1

The building and site program, updated as needed from the previous design phase.

4.2.4.2

A list and description of partner organizations it is understood will be undertaking programming
at the facility.

4.2.4.3

A summary of potential funding sources and/ or strategies.

4.2.4.4

A description of possible funding sources and/or mechanisms for operations and maintenance
activities.

4.2.4.5

Anticipated building finished floor elevation.

4.2.4.6

Design alternatives considered.

Water Final Hub Design:
Design Scope: Design will be through final design, including tasks and deliverables identified in the
MOU, Appendix A, items I. Tasks and II. DELIVERABLES.
Drawing Standards: Per the MOU, all design tasks, deliverables and standards will abide by NYC
Parks’ Standards as set forth in the MOU Appendix A.
Design Standards: Water Hub will also be designed to meet or exceed all NYC Building Codes and
zoning requirements (as applicable). According to NYC local law 86, the building will be designed to
LEED silver standards, though no LEED submittal is anticipated to be required. The exact Design
Flood Elevation (DFE) and required Finished Floor Elevation (FFE) to be required is to be
established no later than the outset of Schematic Design.
Water Hub Design Elements: Design will include building design and site / landscape design for a
Water Hub with the program outlined in Appendix B.
4.3.4.1

Design will include:

4.3.4.1.1

Architectural

4.3.4.1.2

Geotechnical Engineering

4.3.4.1.3

Structural Engineering

4.3.4.1.4

Mechanical, Electrical, Plumbing, and Fire Protection

4.3.4.1.5

Landscape Architectural

4.3.4.1.6

Site / Civil Engineering

Water Hub Additional Notes & Assumptions
4.3.5.1

All work must abide by the Memorandum of Agreement for the Tottenville Dune Project &
Living Breakwaters Project Between NYC DPR and NY GOSR (the MOU) entered into on
7/3/2015, including the design tasks, deliverables and standards described in Appendix A.

4.3.5.2

GOSR will notify the design team of any deviation from or changes to these requirements at or
prior to initiation of the schematic design phase. If the design standards are altered after this
date, the design team will be provided up to two (2) weeks to review these changes and provide
modifications to their the scope and estimated fee based on these changes.
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4.3.5.3

GOSR will lead the coordination and acquisition of all project approvals and permits from
relevant agencies, including, but not limited to, DCP, DOB and/or SBS, and NYSDEC.

4.3.5.4

GOSR will identify and provide to the design team, in writing, the required permits, approvals,
reviews, environmental review reports, and other project required documentation prior to
initiation of schematic design. This will include a full list of the materials and submittals
required by the consultants.

4.3.5.5

The survey conducted by the TSPP design team will be used as the site survey and the basis for
design.

4.3.5.6

It is assumed that no other additional field work or site surveys others than those identified here
will be required for design of the water hub. If additional site surveys or other site investigations
are required; these will be considered additional services.

4.3.5.7

It is assumed that this work will require no modifications to the roadway of Page Avenue itself
nor require the repair, replacement, or construction of new city infrastructure (e.g. sewer lines)
beyond the boundaries of the site itself. Design and engineering of such work will be considered
additional services.

4.3.5.8

It is assumed that water access will meet ADA requirements and be limited to pedestrians and
small non-motorized watercraft. Design of structured water access for large or motorized
watercraft as well as any in-water docks or piers are not included and will be considered
additional services.

5. PUBLIC ENGAGEMENT & OUTREACH
5.1

CAC meetings, subcommittees & coordination
Attend maximum of nine (9) CAC meetings, including one pre-planning meeting or call with GOSR
for each meeting.
Each CAC meeting to be attended by up to 8 members of the design team, including, but not limited
to: the project manager, the deputy project manager and a team member to document meetings.
Engineers and ecologists will attend meetings if and when the topic of the CAC required.
Create or adapt graphic outreach materials for these events. Graphic materials may include: a digital
presentation, boards, handouts, and interactive exercises.
Provide summary documentation of the meetings including: minutes or equivalent materials that
summarizes the information presented, items discussed and key take-away from the event, photo and
select video documentation of the event, pdfs of the materials presented at the event.

5.2

Public meetings & innovative outreach events
Participate in up to four (4) outreach events to the wider Staten Island community to be attended by
up to eight (8) design team members each.
Create or adapt graphic outreach materials for these events. Graphic materials may include: a digital
presentation, boards, handouts, and interactive exercises.
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Provide summary documentation of these meetings / events including: minutes or equivalent
materials that summarizes the information presented, items discussed and key take-away from the
event, photo and select video documentation of the event, pdfs of the materials presented at the event.
5.3

Video & Image project event documentation
Image and video documentation of public events attended by SCAPE team where appropriate. This
will include basic video documentation by a single camera person at key events such as site visits,
CAC meetings and public engagement events. Lightly edited video footage from these events will be
provided

5.4

Education: Educational materials & Curriculum
Coordinate with NYHF in development of curricula related to the Living Breakwaters project.
Preparation of educational materials and curricula for one (1) education module consisting of up to
ten (10) class units on the Living Breakwaters project for use by the NYHF / BOP / NYHS in their
middle school science education programs. To be prepared in support of and collaboration with
NYHF.
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TASKS CONSIDERED ADDITIONAL SERVICES
6. ADDITIONAL SERVICES
6.1

Living Breakwater 30% design revisions and drawing re-submittals
Design revisions to breakwater layout after initiation of 60% design due to changes in location of the
shoreline. Up to one (1).
Revisions and re-submittal of Breakwater 30% Design Documents during permit review.

6.2

Additional Water Hub Design submittals
Preparation and submission of revised compliance sets for Water Hub
Preparation of additional submittals not identified in the NYC DPR – GOSR MOU (see Appendix A).

6.3

Additional Numerical Modeling runs Re-run of additional models due to changes in assumed
shoreline (MHW) location after initiation of 60% design.
Additional numerical modeling runs of breakwater systems or segments (number TBD, if required).

6.4

Additional geotechnical boring work
Perform additional geotechnical borings if needed (number TBD if required).

6.5

Additional Geotechnical Design Work
Design of stabilizing measures, such as geosynthetics, staged fill or ground improvement to mitigate
potential instability or excessive settlement if deemed necessary. Includes 60%, 95% and 100%
design and specifications.

6.6

In-situ pilots
Pilot #1: Field test installation of Bio-enhancing concrete units with proposed treatments (see
Appendix E for scope).
Pilot #2: field test in-situ spat placement (see Appendix E for scope).

6.7

Additional EIS & Permitting support
Attendance at up to twelve (12) additional meetings related to EIS and permitting coordination
Preparation of project narrative for additional EIS or permit submittals (beyond technical drawings
and reports noted above)

6.8

Additional engagement events / outreach materials
Organization, attendance and preparation of materials for up to four (4) additional public engagement
events.
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6.9

Commissioning for Water Hub
Include commissioning in Water Hub design if required by NYC.

6.10 Envision Certification for Breakwaters:
prepare documentation for envision certification for the Living Breakwaters system.
6.11 LEED certification for Water Hub:
Prepare documentation for LEED certification for the water hub building and site design.
6.12 WEDGE certification:
Prepare documentation for WEDGE certification from Waterfront Alliance.
6.13 Conditional Letter of Map Amendment (CLOMR):
Prepare and submit documentation to FEMA on breakwater design to understand potential changes to
Flood Zones based on breakwater construction.
6.14 Mitigation Design
To be developed based if mitigation projects are identified.
6.15 Program Support: Grant Writing, Funder Outreach & Partner Outreach and Coordination
SCAPE TO ADD SCOPE
6.16 ADCP monitoring extension
Extend ADCP monitoring for 17 months beginning October 2016
6.17 Revision and re-submittal of Monitoring Plan
Revise and re-submit monitoring plan prepared during 30% design
6.18 Page Avenue roadway or utility redesign
Redesign / re-engineering of Page Avenue for access to the water hub.
Design / engineering of repairs or new utilities (utilities, sanitary sewer, etc) beyond the boundaries of
the site itself or installation of new storm sewers or catchbasins.
6.19 Watercraft Access Design:
Design Scope and Drawing Standards: Per the MOU, all design tasks, deliverables and standards will
abide by NYC Parks’ Standards as set forth in the MOU Appendix A.
Design Standards: Water access will be designed to meet all relevant NYC codes, standards and
requirements.
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Design Elements: Water access will be designed to provide access from either the Water Hub
Building or Parking area to the water by watercraft (motorized or non-motorized) requiring up to four
feet draft. The following are assumed:
6.19.3.1 This will require one additional geotechnical boring.
6.19.3.2 This will require subsurface analysis for foundations.
6.19.3.3 This will require site / access design of boat launch as well as civil engineering of the structure.
6.20 Quantification of ecosystem uplift / habitat valuation
Preparation of a quantitative ecosystem quality / performance evaluation for the habitat / ecosystem
benefits and impacts of the living breakwaters (breakwaters only).
6.21 Design of Water Hub Photovoltaic System
Design, review, and oversight of Photovoltaic system to be installed on the Water Hub structure or
site.
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TASKS TO BE SEPARATE SUBRECIPIENT AGREEMENTS
The following scope of services are not part of the scope of services for this contract, however work by the
design team described above is dependent on the performance of some of the scope items described below. It
is assumed that the following scope will be executed by others in coordination with the Living Breakwaters
Final Design scope described above.

7. OYSTER RESTORATION DESIGN AND STEWARDSHIP (WILL BE A SEPARATE
SUBRECIPIENT AGREEMENT WITH NYHF)
7.1

Oyster Installation Design
Design coordination:
7.1.1.1

Attend up to three (3) design meeting with the Living Breakwaters project team per month to
discuss and design incorporation of oyster restoration into the breakwater design.

Provide input 60% design of oyster installations:
7.1.2.1

Design of oyster nursery to be installed in the lee of the living breakwater system: Coordinate
with engineering and design team to identify the preferred location for the oyster nursery.
Provide sketches, design parameters and dimensions to Living Breakwaters design team
sufficient for the design team to develop 60% design technical drawings for the oyster nursery.
Provide the design team with specifications for any materials necessary for construction of the
nursery such that they can be incorporated into the 60% design drawings.

7.1.2.2

Design of oyster installations to take place on the living breakwaters: Coordinate with
engineering and design team to identify the preferred location for the oyster installations
including spat on shell, in-situ setting, and oyster shell gabions. Provide sketches, design
parameters and dimensions to Living Breakwaters design team sufficient for the design team to
develop 60% design technical drawings for these oyster installations. Provide the design team
with specifications for any materials necessary for construction of the oyster installations that
they can be incorporated into the 60% design. Provide input to the design team on which Bioenhanced concrete units should receive oyster spat.

95% design of oyster installations:
7.1.3.1

Design of oyster nursery to be installed in the lee of the living breakwater system: update input
and materials provided for 60% design based on updated breakwater design.

7.1.3.2

Design of oyster installations to take place on the living breakwaters: update input and
materials provided for 60% design based on updated breakwater design.

Final (100%) Design: Review and comment on 100% bid documents prepared by the design team.
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7.2

Oyster Permitting Support
Meetings with regulators: Up to ten (10) calls with regulators and project staff to discuss permitting.
Drafting relevant narrative sections of permit documents. Two (2) in person meetings with regulators.

7.3

Water Hub Programming and Design Support
Program refinement & Design consultation:

7.4

7.3.1.1

Review and provide (written) comment on Concept Design, Schematic Design, Preliminary
Construction Documents, and Final Construction Documents for the Water Hub including the
building and site improvements.

7.3.1.2

Attend up to eight (8) meetings with the Water Hub Design team, GOSR and NYC DPR to
discuss the Water Hub design and / or program.

7.3.1.3

Provide sketches, specifications, cut sheets, etc. for any specialty equipment or facility design
elements anticipated to be required for BOP / NYHS use of the Water Hub facility.

Billion Oyster Project Educational Programs and Curricula Development
Curricula development: Continued development of a 6-8 STEM curriculum related to the Living
Breakwaters Project for Billion Oyster Project.
7.4.1.1

Work with SCAPE design team to development one (1) class unit, consisting of ten (10) daily
lessons specifically focusing on Living Breakwaters and climate change.

Schools outreach and coordination:

7.5

7.4.2.1

Up to ten (10) School visits to target schools in Staten Island.

7.4.2.2

Development of a campaign for recruiting and retaining participating schools.

7.4.2.3

Teacher trainings on Staten Island: BOP Basic training for educators and community members.
Four (4) training events will be held throughout the school year in Staten Island.

7.4.2.4

Teacher recruitment events on Staten Island: Events held at schools and in communities to
recruit teachers, administrators and community members to participate in the Billion Oyster
Project. Up to two (2) events.

NYHF/BOP Capacity Building
BOP Training Program: Capacity building and workforce development program for Harbor School
graduates. Training and supervision of six (6) seasonal associates for community outreach,
engineering, reef construction and the interpretation of nursery and Oyster Restoration Station sites.

7.6

Cultivation and propagation of oysters:
Development of nurseries in Staten Island: Regular assessment and cultivation of oysters in the
nurseries in Great Kills Harbor and Lemon Creek. Continued outreach to local constituents as well as
hosting school groups at the sites. One site visit per week during the growing season.
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Expansion of Hatchery on Governors Island: Purchase and assembly of hatchery systems, continued
iterative maintenance and larvae production for increased understanding of constraints, production of
live animals for Living Breakwaters and optimizing systems for increased production
Construction and operation of Remote Setting Facility on Governors Island: Design and construction
of a five-tank remote setting facility. Production, monitoring and maintenance of eyed oyster larvae
and structures for setting throughout the spring and summer setting seasons.
In-situ larval cultivation system prototype: Design and installation of a new system for cultivating
larvae in place in Great Kills Harbor.
7.7

Shell Collection and Recycling
Continued development of the Shell Collection Program:
7.7.1.1

Additional year of collecting from the 46 restaurants currently enrolled in the program. Four
pickup days per week, one ton of shell per day. 800 yards of shell collected throughout the year.

7.7.1.2

Expansion of the shell Collection Program to 85 restaurants and 10 tons per week

8. ADCP EXTENSION (THROUGH APRIL 2017) (WILL LIKELY BE A SEPARATE
SUBRECIPIENT AGREEMENT WITH NY/NJ BAYKEEPER)
Maintain two (2) existing ADCP monitoring stations from October 2016 through the 2017 winter
season. Monthly maintenance and data retrieval. Sampling intervals and deliverables will be
consistent with protocols established during the 30% design.
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APPENDIX B: PROPOSED WATER HUB PROGRAM
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PROGRAM

office and indoor storage
2 ADA restrooms
2 locker rooms (mens and womens) each
with one toilet, sink, and shower

300
200
100
2,600
600
400
600

STAFF LOCKER ROOMS^

TOTAL WATER HUB program contributing to FOOTPRINT*

SOLAR/WIND/SUSTAINABLE ENERGY **

OVERLOOK / TERRACE **

KAYAK STORAGE **

15,000

PARKING

51,600

42,700

2 bus
33,000 40 cars
bike rack for 40

for debris / equipment

1,500

launch w/ street access

outdoor classroom
exhibition space
picnic area
ramp from ground level

for debris / equipment

2,500

700

5,000

1 bus
10 cars
bike rack for 20

kayak / beach launch

ramp from ground level

outdoor classroom
exhibition space

8,900

for beach cleaning equipment

approx 50 kayaks

max 240 people standing*

roof area for solar panels*

50 people / divisible in 2, 25 people ea
exhibition
library
weather station
35 people + tanks and equipment
kayak users and staff
office and indoor storage
prepared food counter + seating area
14 restrooms (including 2 ADA)
2 locker rooms (mens and womens) each
with one toilet, sink, and shower

*flexible, divisible, views of water

* Total area and footprint are are the same as the building is currently assumed to be 1 story
** terrace space, kayak storage and solar panels are on top of or under building space and thus do not contribute to the overall site footprint.
^ NYC DPR M&O requirement
NOTE landscape improvements includinf gardens, restoration and other plantings are not included at this time as their footprint are still TBD, but they will be part of the project

22,800

1,500

SCREENED STORAGE YARD^

TOTAL SITE FOOTPRINT (Buildings and surfaces)

n/a

LAUNCH / WATER ACCESS

18,700

700

RAMP FOR ADA ACCESSIBILITY

TOTAL EXTERIOR SURFACE CONSTRUCTION

1,500

TOTAL Building Footprints

OUTDOOR FLEX SHADED AREA

1,500
4,100

TOTAL ADDITIONAL INDOOR STRUCTURE

1,500

1,500

1,500

VEHICLE GARAGE^

1,500

1,200
3,900

for beach cleaning equipment

7,400
1,200

TOTAL aditional Program NOT CONTRIBUTING TO Bulding FO1,600

approx 20 kayaks

max 80 people standing*

roof area for solar panels*

1,000
100
300
500
600

WETLAB WITH EQUIPMENT
LOCKERS
OFFICE & STORAGE^
CAFÉ
RESTROOMS
100

1,000

2,800

LARGE
SF
NOTES
event space
larger meeting area

1,000

*flexible, divisible, views of water

NOTES
classroom for 40 people
exhibition space
event space
library
weather station

EXHIBITION SPACE

2,000

SMALL
SF

CLASSROOM

MULTIPURPOSE

WATER HUB PROGRAM
07/08/2016
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BUILDINGS

SITE^^

WATER HUB BUILDING

ADDITIONAL INDOOR
STRUCTURE

Paved (permeable pavement)
surfaces
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APPENDIX C: EXAMPLE BEACH PROFILE TRANSECT SURVEY
WORKPLANS AND TRANSECT LOCATION MAP
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WORKPLAN
SPRING 2016 BEACH PROFILES – IN-WATER PORTION
Date:

March 23, 2016

To:
From:
Cc:

PERFORM BEACH PROFILE SURVEYS – IN-WATER PORTION
PROJECT UNDERSTANDING AND AREAS TO BE SURVEYED
Survey work to be performed by Prudent Engineering will include:
x

An in-water survey will be performed along 23 transects. Transects will be located as indicated by the project
transect map.

x

Transects will include in-water bathymetric survey along designated transects extending from the federal
navigation channel to as shallow as possible at high tide.

x

Survey work will be coordinated with the survey of the On-land portion of the Transects by MFS Engineers.

x

Permits required by the NYC Department of Parks and Recreation have already been obtained.

x

In-water survey data will be calibrated to a benchmark set by MFS Engineers.

SURVEY APPROACH
The survey will begin on April 24, 2016. Each transect will collect bathymetric data at intervals of 1 second along
the transect at a speed no greater than 5 knots. Bathymetric data will be collected using a Sonarmite Hydrolite
echo sounder. The data from the Hydrolite will be real time georeferenced to the NYSNET through a SPS-461
receiver with two antennas mounted to the boat. The data will corrected for pitch and roll using an Inertial
Measurement Unit (IMU)-108 made by Ship Motion Control. Location, motion and sounding data will be combined
and interpolated using Hypack 2015 software via onboard computer systems.

Surveying in shallow water:
Data will be collected at high tide only. This will allow the boat to get closer to the shore, and to MLW.

Exhibit A

Sediment Sampling:
Sediment data will be collected along the in-water portion of the beach profile transects. Approximately 3 samples
will be taken per transect. The in-water sediment data will be collected utilizing a nine inch ponar grab sampler.
Samples will be sent to a lab for processing by Princeton Hydro.

Data format
Data will be provided as an x,y,z data file. Data will be adjusted for tidal corrections as well as parsed for outliers
that may be present. All data will be provided in reference to the following datums:
x

Vertical Datum: North American Vertical Datum of 1988 (NAVD88), Geoid 2012A

x

Horizontal Control Datum: North American Datum of 1983 (NAD 83)

x

Coordinate System / Projection for printed maps: New York Long Island State Plane FIPS 3104 (US
survey feet)

DELIVERABLES:
x

Bathymetric survey data along each transect line.

x

Sediment sample report.

NOTES:
x

On land portion of beach profile is scoped separately, and is to be done by others.

x

Beach profiles and in water profiles will be coordinated together to provide continuous transects.
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TECHNICAL PROVISIONS FOR SUBSURFACE INVESTIGATION
LIVING BREAKWATERS – RARITAN BAY, NY
1) Drilling for Geotechnical Borings

Scope Of Work

The work to be done under this Contract includes the furnishing of all materials, labor, equipment, and all
other preparations necessary for making and completing field subsurface investigations as described herein.
The work includes twenty (20) soil borings, approximate depths are shown in Appendix B, measured from
mudline. All borings are water borings. The project is located off the south shore of Staten Island, NY, in
Raritan Bay. All work and all records produced for this field subsurface investigation project shall conform to
the English system of units. The approximate location of the borings are provided in Appendix A – Boring
Location Plan.
Exploration locations shown on the drawings or figures are approximate, and may be changed in the field by
the Design Team’s on-site representative (hereby referred to as “the Engineer”) based on site conditions or for
engineering design considerations. The borings depth are also subject to change based on engineering
judgment and findings of borings performed. Such changes will be based on the needs of the work and
information disclosed by the various explorations as they are completed, and payment therefore will be made
on the basis of Unit Prices.
The work shall be performed under the observation and direction of authorized representatives of the Design
Team, referred to in these Specifications as the Engineer.
No drilling or excavation shall be done except in the presence of the Engineer. No boring shall be terminated
in the absence of the Engineer without his written permission.
Before any drilling is done at any of the positions specified, the drilling contractor shall identify and locate any
existing subsurface cables, conduits, pipes, mains, sewers, and other utilities, if applicable, adjacent to this
position by probing or other suitable means satisfactory to the owners of the utilities. The drilling contractor
shall be responsible for any damage to existing utilities resulting from his operations, and any such damaged
utilities shall be repaired at no additional expense to the Engineer.
Each boring shall be advanced using rotary drilling technique and rock/obstruction coring, if necessary. Casing
shall be required from the top of barge to below the mudline, and advanced by drilling as necessary to
maintain a stable borehole. Drilling using hollow stem augers is not permitted. Change in crew from
commencement to approved completion shall not be made, except when such change is approved by the
Engineer.
Soil samples shall not be obtained by driving and removing casing. Sampling for relatively disturbed soil
samples shall be performed using standard 2-inch split-spoon samplers and undisturbed soil samples shall be
obtained using 3-inch diameter piston or Shelby tube samplers and pitcher samplers.
Access and clearances may be limited in certain areas. The drilling contractor specifically acknowledges that
he may not have a clear site and agrees that he has included in his unit prices and lump sum prices bid for the
various items of this Scope of Services any additional cost associated with doing the work under these
conditions.
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The sequence of borings will be determined by the Engineer. There will be some borings that will have higher
priority (Priority 1 Borings) and will need to be performed before the Priority 2 Borings (see Appendix A Boring
Location Plan and Appendix B Schedule of Borings).
The location of each boring shall be determined by the drilling contractor using an approved positioning
device.
If an obstruction is encountered, the drilling contractor shall promptly notify the Engineer and the hole may be
relocated based on the Engineer’s judgment. All efforts shall be made to core through obstructions and obtain
sample recoveries from the coring.
For all borings the drilling contractor shall provide the final as-drilled locations in terms of Northings and
Eastings measured to the nearest 1 ft and Elevations of the mudline at the boring location measured to the
nearest 0.1 ft. The drilling contractor shall use the project datum for the coordinates and elevations.
All drilling contractor and drilling personnel on the site shall have all required health and safety and shall have
updated certification of the 40-hour OSHA HAZWOPER training. Certification shall be available on site at all
times. No separate payment will be made for such training. The health and safety plan shall follow required
standards and be specific for the water borings being drilled for this scope of work. Drilling contractor shall
demonstrate that they are familiar with the Health and Safety Plan and that their personnel are trained in site
safety procedures as well as in the use of personal protective equipment as required in the Health and Safety
Plan.
The drilling contractor shall provide barge(s) and boat(s) necessary for performing borings, providing
assistance in conducting all testing work, and transporting the Engineer’s and GOSR’s personnel involved in
the subsurface exploration program in the field.
The drilling contractor shall prevent and control release of waste to the environment. Any waste released to
the environment shall be cleaned up by the drilling contractor at his own expense.
Drilling Equipment

The drilling rigs and equipment shall be clean of all contaminating fluids, such as leaks from hydraulic lines,
couplings and fittings, in order to avoid contamination of the boring and work area. The drilling machines shall
be hydraulic-feed, rotary drill rigs in good working condition, and capable of securing satisfactorily samples
and cores of the required diameter at the maximum depth. Supplies for drilling shall include all casings,
augers, drill rods, bits, samplers, core barrels, pipe, pumps, water, tools, sample jars, and any other equipment
required to perform the required work.
The drilling contractor shall provide all necessary equipment as approved by the Engineer, including GPS
equipment, floating or fixed platforms, and a motor boat for transporting the Engineer’s representative to and
from the boring rigs. The barge or floating platform shall be of sufficient size and capacity to operate
continuously and satisfactorily in unprotected waters. The barge or floating platform used to perform borings
shall be equipped with a restroom.

Tide Gages

The drilling contractor shall establish simple temporary tide gages. The tide gages shall be set to the project
datum and shall be used to determine the mudline elevations for water borings. Elevations shall be
determined, at a minimum, at the beginning and end of all borings. The date and time of all gage readings
shall be recorded.
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Borings

Regardless of the method and equipment used to advance and stabilize the boring between samples, the bore
hole produced must be of sufficient clear diameter to permit standard penetration test samplers (including 3inch ID samplers), 3-inch thin wall undisturbed samplers, and NX size rock core barrels to be lowered to and
operated at the bottom of the bore holes.
Standard penetration test (SPT) samples shall be taken at the mud line, continuous to a depth of 12 feet and
thereafter at 5 feet intervals beginning at a depth of 15 feet, at detectable changes of formation, immediately
following every undisturbed sample attempt, and at other depths as directed by the Engineer. Estimated
boring depths vary from 62 to 152 ft from the mud line.
Undisturbed samples shall be taken at the depths as directed by the Engineer in any materials judged to be
relatively compressible and/or cohesive.
The drilling contractor shall assume the risk and responsibility for drilling through boulders, rubble, debris, or
other obstructions which he may encounter. The drilling contractor shall make every effort to penetrate
obstructions by rock coring or other methods approved by the Engineer. Chopping or drilling of obstructions
will only be permitted with specific prior approval of the Engineer.
The casing shall be an extra heavy pipe and the minimum nominal inside diameter shall be 4 inches and
adequate for the required sampling equipment. It shall be sunk vertically through water, earth and other
materials, including boulders, timber, and other obstructions to the required depth.
Washing ahead of the casing to facilitate driving will not be permitted unless approved by the Engineer and
where so approved, a record shall be kept of the elevations between which the water was used in driving. The
use of water for cleaning out the casing between the samples will generally be allowed. Washing through the
split spoon sampler in lieu of a properly designed bit will not be permitted. The washing bit shall be designed
to direct the water jet upward. The amount of water shall be the minimum required to clean the casing
properly and raise the soil particles to the surface. Where cleaning out of the casing by means of water proves
to be inadequate and where the moisture content of the material below the casing, of which a sample is
required, might be altered by the introduction of a head of water in the hole, the casing shall be cleaned by
the use of other approved method without the use of water. In no event shall the material below the bottom
of the casing where a sample is to be taken be disturbed by the cleaning process. The inside wall of the casing
shall be kept clean of drilled materials.
When drilling below the sea level, the water level inside the casing shall be maintained at the top of the casing
at all times to assure a positive static water head. This is required to avoid sand boiling and blowing up at the
bottom of the casing. If required, water should be added to maintain the water level inside the casing during
drilling and withdrawal of the drilling rods.
If, at any time during drilling, the soil or the drill water from the borehole is determined to be contaminated,
further drilling shall be stopped, the borehole backfilled and the rig will be moved to an alternative location
designated by the Engineer.
Standard Penetration Test (SPT) Samples

All SPT sampling equipment and procedures shall be in accordance with ASTM D1586, "Penetration Test and
Split-Barrel Sampling of Soils", or as directed by the Engineer.
SPT samples of the material penetrated shall be obtained by means of an approved 2-inch outer diameter, 13/8-inch I.D. split-barrel sampler with a clean, well maintained ball-check valve of the Raymond or Sprague &
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Henwood types or approved equivalent, and a nose section free of excessive wear, chipping, or other defects,
maintained in like-new condition. After each use, SPT samplers shall be thoroughly washed and cleaned of all
previous soil sampling residue, inside and out, including the nose, split barrel, and ball-check head sections.
Regardless of the method used, the SPT sampler shall always be attached to approved standard A, B, or
N-design flush coupling DCDMA (Diamond Core Drilling Manufacturers Association) drill rods when being
driven during the SPT sampling operation. To facilitate the determination of the relative resistance of the
various strata, the sampler shall always be driven with a hammer of the same weight using the same drop.
The weight of sampler drive hammer for obtaining samples shall be 140 pounds and drop shall be 30 inches.
An approved automatic SPT hammer or SPT "safety" drop hammer shall be used. Drop hammers shall be
operated by the rope and cathead method using a maximum of three (3) turns of rope around the cathead, in
accordance with ASTM D1586. A continuous record shall be kept of the blows applied in driving the sampler
for each 6 inches for a total of 24 inches of penetration, or until the sampler practically refuses to penetrate
further. Refusal for this purpose shall be considered obtaining less than 6 inches of penetration with the
application of 100 or more standard hammer blows, or obtaining less than 1 inch of penetration with
application of 50 or more standard hammer blows.
The sampler shall be driven into soil, which has not been disturbed by chopping, washing, hydrostatic
imbalance, or other cause. A positive hydrostatic pressure shall be applied by adding water into the casing to
prevent instability due to upward flow of water or soil during or before sampling, or rod string removal.
Where stability cannot be maintained, weighted additives as approved by the Engineer and or casing may be
required to stabilize the hole.
A recovery of 6 inches of penetration shall be considered acceptable. If an acceptable sample is not obtained
in the first 24 inches of penetration, the sampler shall be re-driven, or a 3-inch sampler as required by
Engineer, two feet below the top elevation of the previous sample, at no additional cost, in an attempt to
obtain more material. The drilling contractor shall have a 3-inch diameter sampler available at all times. A
note shall be included in the boring log indicating that a second sampling attempt was made. The Engineer
may direct that a basket or other spring type retainer be used on any or all sampling attempts. Should the
material be so soft or loose that this second attempt fails to secure a sample, the casing shall be continued an
additional 24 inches, washed out, and the sampling procedure repeated. Data shall be recorded as hereinafter
specified.
Flap or trap valves will only be used when specifically directed by the Engineer. At all times, the hole shall be
kept full of fluid during the removal of tools to prevent flowback, unless otherwise directed by the Engineer.
All SPT samples shall be immediately placed in approved wide-mouthed, sixteen (16) ounce, airtight, clear
glass jars of sufficient size to hold a section of the sample intact. The drilling contractor shall have these jars
available at all times in the drill rig. These jars shall be permanently and clearly labeled to show the date,
name of the project, boring number, sample number, and number of blows for each 6 inches of penetration.
The boring number, sample number and sample depth shall also be permanently marked or scratched on each
jar lid. These samples shall be carefully preserved as a part of the record.
When different strata are encountered in a single SPT sample, representative portions of each stratum shall be
placed in separate jars and labeled as Portion A, B, C, D, etc., as required, from top to bottom of the sample,
and recorded separately on logs.
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Water Boring Related Procedures

The location of each boring in water shall be determined from at least two points from the land, and checked
before the boring has started. Placement of the drilling platform shall be such that the subject boring is within
(5) five feet of the planned location.
The drilling contractor shall obtain all permits as may be required by government authorities and other
agencies having jurisdiction over the areas where work is located and over the approach roads and waterways
where the working equipment will be transported and operated. The drilling contractor shall comply with all
rules and regulations governing the safety of workmen and users of the waterway at the work site.
The drilling contractor shall furnish a qualified operator and a water-tight seaworthy open boat at least 15 feet
long and providing a freeboard of at least 10 inches under a total load of 1,200 pounds. The boat shall be
propelled by motor and shall be available to the Engineer during every working day from the beginning of
boring operations.
During periods of low tide, it may be necessary to gain access to the boat or disembark from the boat at a
landing at a distance removed from the site of operations and for such occasions, the drilling contractor shall
install an access ladder properly anchored, soundly constructed and of sufficient length to include safe access
to the boat at low tide.
The soil drilling and sampling shall conform to the appropriate articles in this specification.
3-inch Diameter Undisturbed Open Shelby Tube

Undisturbed samples of peat, organic silts, clay soils, and other cohesive materials shall be obtained by means
of sampling with 3-inch outer diameter brass thin-walled tubes (i.e. Shelby tubes) using equipment and
procedures in accordance with ASTM D1587, "Thin-walled Tube Sampling of Soils for Geotechnical Purposes",
or as directed by the Engineer. Only new, unused tubes shall be accepted for use on this project. Previously
used, scratched, dirty, out-of-round, or dented tubes shall be rejected. Minimum overall length of the tubes
shall be 30 inches or as long as is necessary to obtain a 24-inch sample. The tubes shall have a drawn cutting
edge, subject to the approval of the Engineer, such that the entrance diameter shall be smaller than the inner
diameter of the tube. A sufficient supply of new, unused, brass Shelby tubes shall be maintained available at
all times at each drill rig.
Samples of the soil penetrated shall be obtained by hydraulically pressing the tube in one smooth, continuous
push. Alternate halting and starting the advance of the tube will not be permitted. Upon completion of the
pressing action, the drilling contractor will wait ten (10) minutes or whatever time is necessary in the opinion
of the Engineer, to permit the soil sample to swell inside the tube. During such time, the tube will remain
undisturbed in the ground. After this period of time has elapsed, the drill rods shall be tightened and then
rotated at least once to shear the soil at the bottom of the sampler. The drill rods and sampler shall then be
withdrawn from the boring using the utmost care not to jar or otherwise disturb the sample.
Length of the sample recovered shall be measured and recorded by the drilling contractor. One inch of soil
shall be removed from the bottom of the tube to provide space for sealing wax. The removed soil shall be
preserved in a glass jar and labeled as being part of the undisturbed sample. Both ends of the sample shall be
covered with hot, non-shrinking micro-crystalline wax to form a waterproof seal, 1-inch thick. After each wax
seal has hardened, the seal shall be inspected to insure that the wax adhered to the full inner circumference of
the tube. Any defects in the wax seal shall be corrected by resealing with additional wax until the seal is
satisfactory, in the opinion of the Engineer.
Each end of the tube shall be covered with polyethylene caps which shall be thoroughly taped to the tube with
black vinyl electrical tape. The taped and capped ends shall then be coated with wax in such a manner that
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the tape is completely covered with a layer of wax. All voids in the tube between the sealed sample and the
ends of the tube shall be filled with packed moist sawdust or moist paper prior to capping the tube.
All tubes shall be permanently and clearly labeled to show the date, the boring number, name of project,
boring number, sample number, top and bottom depth of sample, top end of sample, and recovery.
After capping and sealing, the sample tubes shall at all times be protected against excessive exposure to
sunshine or freezing temperatures, excessive vibrations, shock or other damage. Tubes shall be stored and
transported with the utmost care, properly cushioned and support in a vertical, upright condition, with top
ends up.
If, in the opinion of the Engineer, a sample is or becomes disturbed due to improper drilling and/or sampling
procedures or insufficient caution in handling or transporting the sample, then the drilling contractor shall
make an additional boring at an adjacent location selected by the Engineer and obtain the required sample at
the direction of the Engineer. No payment shall be made for additional drilling or for any other incidental
costs incurred in obtaining the required sample therein.
Samples having less than seventy percent (70%) recovery of undisturbed soil will not be accepted for payment
under this item when, in the opinion of the Engineer, recovery was limited by factors within the control of the
drilling contractor, including but not limited to failure of the drilling contractor to exercise due care or to fully
comply with these specifications.
Delivery of Samples

Except as otherwise approved or directed by the Engineer, all soil sample jars shall be stored at or near the
project site until the field drilling and sampling work has been completed. Suitable storage facilities
acceptable to the Engineer shall be provided by the drilling contractor for this purpose.
As directed by the Engineer, all soil samples shall be delivered by the drilling contractor to the designated
testing laboratory.
As directed by the Engineer some of the soil samples shall be stored by the drilling contractor for a minimum
period of 6 months, and shall be shipped in multiple task orders to soil laboratory designated by the Engineer.
Soil laboratory may be located within the tri-state area. drilling contractor shall assume up to 100 miles
transportation traveling distances from the site location.
Up to three separate deliveries of soils samples to the designated soil testing laboratory may be required as
the work proceeds. The drilling contractor shall contact the designated geotechnical laboratory to arrange for
delivery dates.
Samples preserved in glass jars designated for storage shall be packed in substantially constructed boxes,
arranged in order as to depth and properly marked to indicate contents. Jar samples selected for testing may
be packed in their cardboard shipping cartons. SPT samples are to be packed in boxes with the sample jars in
an upright position. The jars shall be properly protected during transportation to the laboratory test, and
surrounded by soft packing material, so that no jars are broken by the drilling contractor.
On the top and on at least one end of the sample box, the following information, made with a non-running
marker, shall be shown:
(a)
(b)
(c)
(d)
(e)

Project Name
Parsons Brinckerhoff, Inc.
Hole number designation
Drilling contractor name
Date of Boring Completion
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Undisturbed samples are to be carefully packed in wooden boxes, with each sample surrounded by soft
packing material to prevent vibration in delivery. Each box shall be clearly marked as specified above for SPT
samples, also noting top of box. Special care shall be taken to indicate the top end of the sample tube. Boxes
shall be transported with the sample tube standing vertically, top ends up.
All samples shall be protected against excessive exposure to sunshine or freezing temperatures, excessive
vibrations, shock or other damage.
The cost of storage and delivery of soil samples shall be considered incidental to the work and should be
included in the mobilization/demobilization price.
Rock Coring

Rock Coring is not expected at the depth of the borings, but if encountered vertical rock coring shall be done
by diamond drilling to obtain a minimum rock core diameter of 2.15 inch (NX). Length of core taken shall be
five feet unless directed otherwise. Rock coring shall be in accordance with ASTM D2113 “Standard Practice
for Rock Core Drilling and Sampling of Rock for Site Exploration”. The work shall also be performed in
accordance with ASTM D 420, "Standard Recommended Practice for Investigating and Sampling Soil and Rock
for Engineering Purposes," and all applicable ASTM Standards referenced.
The boring shall be drilled and sampled through overburden soils before any rock drilling is performed. Prior
to rock drilling, a steel casing shall be installed from ground surface and seated in rock and sealed to prevent
caving or seepage from the overburden into the hole from which rock core is to be taken. Additional samples
shall be collected as directed by the Engineer.
The Drilling Contractor shall take continuous rock-core samples by means of a diamond drill as described in
ASTM D2113 to the boring depths shown on the attached table or as directed by the Engineer. Rock coring
shall commence after split spoon refusal is achieved. Rock will generally consist of materials giving at least 50
blows per inch or less penetration for two consecutive samples; or refusal using the tricone roller bit.
Rock coring shall be done with conventional rock drilling, using double-tube swivel type core barrel in the
vertical borehole to obtain a minimum rock core diameter of 2.15 inches (NX).
The drilling machine shall be a hydraulic-feed rotary drill rig. All drill rods shall be flush coupled.
Rock core runs shall be minimum 2.5 ft in length to maximum 5 ft in length or as otherwise directed by the
Engineer.
Drilling Contractor shall exercise due care to obtain satisfactory cores with at least 90 percent recovery. In
cases where it is not possible to obtain the required percentage of recovery, the Drilling Contractor shall
maintain a maximum percentage by regulating the speed and rate of drill feed, amount of drill fluid and
remove the cores more frequently as directed. If it proves to be not possible to obtain the necessary recovery
through no fault of the Drilling Contractor after he has used special care, methods, and equipment, the
Engineer may relax the percentage requirements to fit the field conditions. Cores of the rock shall be
removed, preserved, and marked. Core bits will be replaced at the Drilling Contractor’s cost, when required by
the Engineer.
Before rock coring commences, the Drilling Contractor shall clearly mark the drill rods in 1 foot increments
starting from a fixed point on the drill rig or other convenient point. As drilling proceeds, the time to core
each 1 foot increment for the entire core run shall be monitored, made part of the driller's records and made
known at the time of drilling to the inspector.
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During rock coring and drilling the Drilling Contractor shall notify the inspector and the Engineer of any
unusual or unanticipated conditions, such as, loss or gain of drilling fluid, or sudden drops in the drill rods.
Submittals
Drilling contractor shall possess satisfactory qualifications, and submit the following for Engineer
x Qualifications showing successful completion of 3 (three) similar projects with similar scope of work
in the last 5 (five) years. Scope of work shall include water borings, and the depth of borings and
depth to mud line comparable to those of this project.
x Resume of drilling company foreman. The drilling company foreman shall have at least 10 (ten) years
of experience in similar projects. Experience shall include water borings comparable to the ones for
this project.
Two weeks before commencement of work the drilling contractor shall submit to the Engineer a Work Plan
with the following information:
x Equipment to be used for the borings including: drill rig type and model, SPT hammer type, drilling
method (rotary wash), casing type, undisturbed sampler type, core barrel type and SPT split spoon
dimensions (in accordance with ASTM D1586 and this scope of work).
x Descriptions of the drilling and sampling methods
x Description of barge, boat and/or platform that will be used to drill the borings.
x Dates, times, activities and boring identifications of which borings and activities estimated to be
performed each day and an estimated duration of the work.
x Contact information of drilling foremen that will on site.
After the completion of the fieldwork:
x Driller’s field logs
x As-drilled borings coordinates and elevations in the project datum

2) Geotechnical Laboratory Testing Services
The laboratory used for the geotechnical testing shall comply with the following:
x The laboratory must be certified by the American Association of Street and Highway Transportation
Officials (AASHTO) for all tests required.
x The laboratory must have a record of successful performance of geotechnical testing for the past
three years.
The qualification and certification of the Laboratory shall be submitted to the Engineer for approval at least
two weeks before the start of the laboratory testing services.
Based on the results of the subsurface investigation the Engineer will prepare a geotechnical laboratory
program and select representative soil samples for testing. The estimated number of laboratory tests is shown
in the following table. The number of test will change based on the results of the subsurface investigation.
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SUGGESTED TERMS AND CONDITIONS TO BE INCLUDED
General Conditions

The drilling contractor shall see that all barges are properly lighted and marked according to Federal and Local
Law at all times.
The drilling contractor shall provide a suitable warning system to other users of the waterway during periods
of fog or other unsuitable weather conditions for the reduction of their speed to prevent excess wash at the
site.
It shall be the drilling contractor's responsibility to determine prior to commencing boring operations the
location of all underground and underwater utilities in the vicinity of the borings. The drilling contractor shall
take necessary precautions to avoid drilling into or disturbing said utilities.
Solid garbage and rubbish shall be properly and satisfactorily placed in an approved tight receptacle of
sufficient capacity for one day production. The contents of these receptacles shall be acceptably disposed of
daily. No garbage or rubbish of any kind shall be thrown or dumped into the waters of the site.
The drilling contractor shall furnish and maintain for the duration of the boring operations at least four life
preservers in good condition in the open boat in a place marked "Life Preservers".
Change of Scope of Work

It is understood and agreed that the Engineer reserves the right to order changes in the amount of work to be
done within the general scope of the Contract so as to increase or decrease the quantities given in the
Proposal, without change in the original Contract unit prices, provided, however, that such changes do not
result in a sum total increase or decrease of more than fifty (50) percent of the original Total Contract Price.
Laws to be enforced

The drilling contractor at all times shall observe and comply with all Federal, and State Laws, and local
ordinances, all local by-laws, ordinances and regulations in any manner affecting the conduct of the work or
applying to employees on the project, as well as all orders or decrees which have been promulgated or
enacted, by any legal bodies or tribunals having authority or jurisdiction over the work, materials, employees,
or contract.
In the hiring of laborers, workmen and mechanics for the performance of work under this Contract or any
subcontract hereunder, no contractor or subcontractor, nor any person acting on behalf of such contractor or
subcontractor, shall, by reason of race, creed or color, discriminate against any person who is qualified and
available to perform the work to which the employment relates.
No contractor, subcontractor, nor any person on his behalf, shall in any manner, discriminate against or
intimidate any employee hired for the performance of work under this Contract on account of race, creed or
color. All people employed by the drilling contractor on this project are subject to the prevailing New York
wage rates.
Right-of-Way and Damage to Property

The drilling contractor may occupy during his operations only those portions of water at the boring locations
for which the required permits have been obtained by him. If the drilling contractor desires to use additional
areas outside of those required for the borings, he shall arrange for such areas at his own expense.
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The drilling contractor shall take every precaution against injuring utilities, private or public properties and
shall promptly repair at his own expense any damage to such utilities, private or public properties to the
satisfaction of the utility or property owners. The restoration of existing property or structures shall be
performed within 24 hours of completion of work at that location.
The location of all stationary and mobile equipment shall be subject to the approval of the Engineer and upon
the completion of the drilling contractor's operations at each site he shall remove equipment there from and
shall clear the area of all debris and restore it to original conditions existing before the start of his operations.
All casings shall be withdrawn from the boring at the completion of each boring.
The drilling contractor is cautioned that there shall be no entry of his equipment or personnel upon private
property without first informing the property owner of his intent and purpose, and securing the permission of
the property owner. The drilling contractor shall make clear to all his personnel the importance of proper
public relations. The Engineer reserves the right to require the removal from the work of any person or
persons employed by the drilling contractor who has violated this section of the Specifications, and such
person or persons shall not be employed again thereon without the written consent of the Engineer.
Utilities

The drilling contractor shall be responsible for locating and verifying all existing utilities at the location of each
boring.
No separate payment will be made for the verification and avoidance of existing utilities, but all costs thereof
shall be included in the prices contract in the various items scheduled in the proposal.
Permits

The drilling contractor shall obtain all necessary permits and licenses at his own expense from the authorities
having jurisdiction and shall comply with all ordinances of the state, city, town, or village in which the work is
being done.
The drilling contractor shall be responsible for carrying out the work in accordance with the provisions of all
permits.
Mobilization and Demobilization

Mobilization shall be deemed to consist of all preparations necessary for delivering of the plant, equipment,
materials, and labor to the site of work prior to commencement of the work. It also includes all provisions,
labor, materials, equipment, and plant required to set-up the rigs at the boring locations.
Demobilization shall be deemed to consist of all tasks necessary for removal of materials, plant, and
equipment from the site upon completion of the work, restoration of each drilling site and site access to
original condition.
All drilling contractor and drilling personnel on the site shall have all required health and safety training.
Existing Site Conditions

It is the obligation of the drilling contractor to ascertain for himself all the facts concerning the conditions to
be encountered at each boring location in the course of this Project, before preparing and submitting his

11

Exhibit A

Technical Provisions for Subsurface Investigation
August 13, 2015

Proposal. The drilling contractor shall become familiar as to the accessibility of the site locations, and nature of
work, general and local conditions, and all matters which may affect the work including equipment and
facilities needed for the performance of the work.
Any adjustment of boring locations more than 6 feet shall be done only with the approval of the Engineer. The
drilling contractor shall be responsible for any damage to existing utilities resulting from his operations and
any such damaged utilities shall be repaired at no additional cost to the Client or the Engineer.
The drilling contractor shall be responsible for obtaining all necessary permits necessary to perform the
borings. Drilling contractor shall provide a safe location for the Engineer or his representative, and safe and
direct access to the boring locations.
The drilling contractor shall inform himself as to the accessibility to the site, location, and nature of work,
general and local conditions, and all matters which may affect the work. He shall be familiar with the
requirements for the several types of borings and the character of equipment and facilities needed for
performance of the work.
The drilling contractor shall have all equipment and materials with him on the drill rig barge or platform, so
that no delays are caused to the drilling and sampling operations.
The drilling contractor shall coordinate with the Engineer as the working hours on each day and notify
Engineer if the hours will be affected by tide. Early coordination is critical to ensure that a representative of
the Engineer is always available.
The Engineer shall be notified at least 2 (two) weeks before commencement of work. The drilling contractor
shall submit for the Engineer’s approval a Work Plan with a schedule, working hours, borings and activities to
be performed at the sites on every working day. No field work shall start before the Work Plan is approved by
the Engineer.
Standby Time

Measurement for payment of Standby Time per drill crew will be based on the number of hours each drill
crew was required to standby, approved by the Engineer, measured to the nearest quarter hour.
The maximum standby charge will be 8 hours per rig per day. Standby time will be permitted for delays
caused by the Engineer or GOSR in authorizing specific boring locations for drilling. No standby time will be
allowed for: (1) delays caused by improper drilling and sampling procedures and equipment; (2) drilling
equipment breakdowns or repairs; (3) drilling equipment getting stuck in the boring; (4) insufficient material
supply on hand; (5) delays caused by weather; (6) work not being performed to the satisfaction of the
Engineer; (7) time spent moving the drill rig between borings; (8) delays caused by utility clearance or drilling
permits; and (9) delays associated with work by surveyors to determine borehole locations and reference
elevations.
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Appendix A
Boring Location Plan
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Appendix B

Schedule of Borings
Living Breakwaters – Raritan Bay, NY

Boring
Designation
B-1
B-2
B-3
B-4
B-5
B-6
B-7
B-8
B-9
B-10
B-11
B-12
B-13
B-14
B-15
B-16
B-17
B-18
B-19
B-20

Estimated
Boring
Depth (ft)*
62
102
62
62
62
62
62
62
62
62
62
152
62
62
62
62
62
62
102
62

Boring
Priority
2
2
1
2
1
2
1
2
2
1
2
2
1
2
2
1
2
1
2
1

Easting
(ft)
913990
914569
915150
915911
916155
916628
917158
917656
918143
918442
918895
919353
919698
920236
920765
921010
921519
922203
922207
923039

Northing
(ft)
120604
119672
119204
119337
118900
119577
120059
119716
119388
120173
120778
120447
121034
121453
120904
121739
121319
121011
121826
121785

* All borings locations can be extended or shortened as required by the Engineer. The borings for which the
estimated depth is 62 ft can be extended to a maximum depth of 100 ft.
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PILOT #1: FIELD-TESTING PROPOSED BIO-ENHANCED CONCRETE
UNITS
PROPOSED APPROACH AND SCOPE OF WORK
This task will include the in-situ placement and monitoring of structural bio-enhancing concrete units designed for
use in coastal defense structures such as breakwaters and revetments and also for restoration of habitat for fish,
mollusks, crustaceans and other species. The chemical make-up, surface area, and design of the units are tailored
to support biogenic build-up and generate habitat for multiple marine species.
The base units for this installation will be approximately 1.2mx1.2mx1.2m (4’x4’x4’) and made of textured bioenhancing concrete. Some units will be designed to receive textured disks or mesh with oyster shell substrate
behind (Figure 1). The mesh and shells or textured disks are variations designed to create additional biological
niches within the units themselves, providing a variety of conditions for juvenile fish as well as other species. In
some design installations, it is intended that the disks will be pre-seeded with oyster spat, which will further promote
the development of reef-like habitat.

Exhibit A
Pilot installations for Bio-Enhancing Concrete Units

Figure 2. Example installations (2 sites)

It is assumed that approvals will be required from the USCG for placement of the units at or near navigation
structures. It is also assumed that permits or amendments to existing permits held by the NYHF would be required
for the inclusion of live oysters or oyster spat in the installations.
The project aims to test (1) the durability and stability of the bio-enhancing concrete units in the physical and
hydrodynamic conditions of the project site and (2) the effectiveness of habitat enhancement of various proposed
unit design variations on project target species.
Over the course of one year of monitoring, we will evaluate the functionality of the various unit design variations in
order to determine the preferred unit form. The experimental design will also allow evaluation of the relative benefits
of the presence of oysters on the recruitment / productivity of other species. The results of this monitoring effort will
inform the unit design and placement for the final Living Breakwaters design.
Previous studies by members of the project team have been performed in the New York area to examine and
optimize the chemical content and texture surface design of the base unit to promote biogenic building and species
recruitment (Perkol-Finkel and Sella 2014), so this study would focus on (1) the specific design variations proposed
for Living Breakwaters and (2) the incorporation of live oyster restoration into the places units. The monitoring of
control units without oysters and units with live seeded oysters will help inform the relative benefit of the presence
of this species to fish productivity. A recent study of Atlantic Coastal Habitats revealed that numerous fish species
that showed enhanced utilization of oyster reefs at later life stages as well as the general benefit of structured
habitat to the species (Baggett et al. 2015).
The team also feels it is important to include the education and stewardship element that is an integral part of the
project in this initial pilot. Students from the Harbor School will assist in placement of the units, as well as monitoring.
Students from local universities may be engaged to assist with the data processing from the monitoring efforts.
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Information from the pilot would be public and the pilot would be part of the project’s program to connect educators
and community members in Staten Island to the shoreline and the diverse habitats in the region.
The baseline information that will be utilized for the proposal was collected by the team in September, 2015. This
information identifies fouling communities inhabiting the pre-existing rock structures that are proposed as locations
for the four experimental treatments. Sampling included a visual survey and quadrate sampling, revealing rich hard
substrate habitats with a total of 43 taxa including algae, invertebrates, fish, and birds.
It is recommended that a Level 1 (General Visual Inspection) and Level 2 (Close-Up Visual Inspection) structural
assessment of the armoring units be conducted in accordance with the inspection guidelines described in Chapter
5 of the Unified Facilities Criteria (UFC) document Maintenance and Operation: Maintenance of Waterfront
Facilities.
The monitoring plan will be established as part of the project development, and will be vetted with GOSR, project
partners as well as local partners such as the Hudson River Foundation, and NY Harbor Foundation.
After installation of the units, monitoring will commence and reports will be issued at intervals of 3, 6 and 12 months
post installation. A final report will be issued at the completion of the Tasks. Monitoring may be extended after 12
months if it is deemed beneficial or necessary and additional funding for such efforts exist.
All reports will be presented in Word format, with raw data from the monitoring effort provided in Excel tables. In
addition, field data sheets will be digitally scanned and all pictures taken in the field will be submitted as part of the
interim reports.
Anticipated likely permitting may include:
x
x
x

NYSDEC and ACOE joint permit
NYSDEC License to Collect and Possess (LCP)
USCG notification via the Coast Guard Sector NY Project Notification Form
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PILOT #2: IN-SITU SETTING PILOT
In-situ setting will be tested at a location in the Upper New York Bay. The purpose of these tests will be to determine
the feasibility of using in-situ setting techniques in New York Harbor. The location in the Upper New York Bay has
been selected for hydrodynamic considerations that will facilitate the placement of larvae and sediment screens.
Three separate plots will be set with live oysters. Each plot will measure approximately 50 square meters. Live
oyster larvae in their pediveliger stage will be released within a sediment screen at the three locations in three
separate deployments. These deployments will be staggered to allow for testing at varying tidal ranges and months
during the growing season.
Each deployment and subsequent monitoring will require the following:
x
x

x

15 million live oyster larvae in the pediveliger stage,
supplies including:


Sediment screen



Floats



Weights



50 gallon drums



Monitoring equipment

and staff time for deployment and monitoring including approximately


40 hrs forHatchery Technician



40 Hours for Project Manager



36 hours Dive time



36 hours nursery tech



Vessel Support

Anticipated Permitting may include
x
x

Modification of the NYHF’s existing to License to Collect or Posses (similar to process performed for installation
of nurseries
Importation permit
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Exhibit B
Fee Estimate Summary
Living Breakwaters Final Design Core Scope of Services

LABOR
# task
1 Project Management, Administration & Program Support
2 Meetings, Conferences and Discussions
3 Breakwater Design (through Final Design (100%)
4 Water Hub (through Final Design (100%)
5 Public Engagement and Outreach
TOTAL LABOR core scope only

total hours

total fee
$356,852
$242,499
$2,328,983
$695,444
$179,082
$3,802,860

EXPENSES
# task
1 Project Management, Administration & Program Support
2 Meetings, Conferences and Discussions
3 Breakwater Design (through Final Design (100%)
4 Water Hub (through Final Design (100%)
5 Public Engagement and Outreach
TOTAL EXPENSES core scope only

total expenses
$200
$20,100
$610,580
$40,700
$6,550
$678,130

TOTAL
# task
1 Project Management, Administration & Program Support
2 Meetings, Conferences and Discussions
3 Breakwater Design (through Final Design (100%)
4 Water Hub (through Final Design (100%)
5 Public Engagement and Outreach
TOTAL core scope only

total
$357,052
$262,599
$2,939,563
$736,144
$185,632
$4,480,990

Separate Contract or Subrecipient Agreements
# task
8 Oyster Cultivation and NYHF Capacity Building
9 ADCP extension

NYHF
NY/NJ Baykeeper

TBD
TBD

Living Breakwaters Final Design

SCAPE Team
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Exhibit B
Labor Estimate Summary
Living Breakwaters Final Design Core Scope of Services
# TASK NAME / SUBTASK NAME
1 Project Management, Administration & Program Support

1.1
1.2
1.3
2
2.1
2.2
2.3
2.4
2.5
3
3.1
3.2
3.3
3.4
3.5
3.6
3.7
3.8
4
4.1
4.2
4.3
5
5.1
5.2
5.3
5.4

Project management (design team coordination)
Project reporting (monthly, quarterly)
Administrative project reporting
Meetings, Conferences and Discussions
Site Visits
Monthly Project meetings
Quarterly Meetings
Design Coordination Meetings with TSPP
Permitting Support Meetings
Breakwater Design (through Final Design (100%)
Design Coordination
Permitting Support
Additional Surveys & Site Investigation
Physical Modeling
60% Deisgn
95% Design
100% Design / Bid Documents
QAQC
Water Hub (through Final Design (100%)
Field Surveys
Concept Design
Building & Site Design (SD, DD, CD)
Public Engagement and Outreach
CAC meetings, subcommittees & coordination
Public Meetings & Innovative Engagement Events
Video & Image project event documentation
Ed.l materials and curriculum dev.

Total Hrs.

Total $

2,932
1,647
632
653
1,453
423
353
260
248
169
16,723
2,070
864
2,328
484
6,452
2,853
1,392
280
5,362
182
997
4,183
1,564
896
528
80
60

$356,852
$193,920
$84,504
$78,428
$242,499
$68,479
$57,130
$47,001
$42,334
$27,555
$2,328,983
$316,170
$121,348
$265,095
$81,327
$891,694
$395,117
$195,012
$63,220
$695,444
$25,511
$131,500
$538,434
$179,082
$104,372
$60,027
$7,734
$6,949

28,034

$3,802,860

Labor TOTALS

TOTAL Labor Core Scope (Tasks 1-5)
WBE Total Labor - Core Scope
MBE Total Labor - Core Scope

$1,247,262
$400,736

32.8%
10.5%

Living Breakwaters Final Design

SCAPE Team
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Exhibit B
Fee Estimate Summary
Living Breakwaters Final Design Additional Services
Potential Additional Services
LABOR
# sub-task
6.1 Living Breakwaters 30% design ... re-submittals
6.2 Additional Water Hub Submittals
6.3 Additional numerical modeling runs
6.4 Additional geotechnical boring work
6.5 Additional geotechnical design work
6.6 In Situ Pilots
6.7 Additional EIS & Permitting Support
6.8 Additional engagement events / outreach materials
6.9 Commissioning for the water hub
6.10 Envision certification for the breakwaters
6.11 LEED certification for the water Hub
6.12 WEDGE certification (for project)
6.13 Conditional Letter of Map Amendment (CLOMR)
6.14 Mitigation Design
6.15 Program support
6.16 ADCP monitoring extension
6.17 Revision and re-submittal of monitoring plan
6.18 Page Avenue roadway or utility redesign
6.19 Watercraft access design
6.20 Quantified ecosystem uplift / habitat valuation
6.21 Design of Water Hub Photovoltaic System
EXPENSES
Additional Services Expenses
TOTAL
TOTAL Additional Services

est. fee
$80,000
$50,000
$46,000
$20,000
$20,000
$46,000
$50,000
$20,000
$20,000
$20,000
$30,000
$12,000
$70,000
$30,000
$20,000
$98,000
$20,000
$40,000
$20,000
$25,000
$15,000
est.
$50,000
est.
$802,000

Living Breakwaters Final Design

SCAPE Team
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Exhibit B
Fee Estimate by Consultant
Living Breakwaters Final Design Core Scope of Services

Total
# TASK NAME / SUBTASK NAME
1 Project Management, Administration & Program Support

2
3
4
5

Meetings, Conferences and Discussions
Breakwater Design (through Final Design (100%)
Water Hub (through Final Design (100%)
Public Engagement and Outreach

Labor TOTALS
TOTAL Labor Core Scope (Tasks 1-5)
Total Expenses Core Scope (Tasks 1-5)
TOTAL Core Scope (Task 1-5)

Hrs.

Total $

2932
1453
16723
5362
1564

$356,852
$242,499
$2,328,983
$695,444
$179,082

28034

$3,802,860
$678,130
$4,480,990

WBE Total Labor - Core Scope
MBE Total Labor - Core Scope

$1,247,262
$400,736

32.8%
10.5%

WBE Total - Core Scope
MBE Total - Core Scope

$1,266,262
$459,116

28.3%
10.2%
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Exhibit B
Fee Estimate by Consultant
Living Breakwaters Final Design Core Scope of Services

# TASK NAME / SUBTASK NAME
1 Project Management, Administration & Program Support

2
3
4
5

Meetings, Conferences and Discussions
Breakwater Design (through Final Design (100%)
Water Hub (through Final Design (100%)
Public Engagement and Outreach

Labor TOTALS
TOTAL Labor Core Scope (Tasks 1-5)
Total Expenses Core Scope (Tasks 1-5)
TOTAL Core Scope (Task 1-5)

SCAPE
hrs

SCAPE
fee

1785
582
4225
788
1328

$180,429
$69,831
$444,158
$81,985
$129,264

8708

$905,667
$5,200
$910,867

WBE Total Labor - Core Scope
MBE Total Labor - Core Scope

$905,666.54

WBE Total - Core Scope
MBE Total - Core Scope

$910,867

Living Breakwaters Final Design

SCAPE Team
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Exhibit B
Fee Estimate by Consultant
Living Breakwaters Final Design Core Scope of Services

# TASK NAME / SUBTASK NAME
1 Project Management, Administration & Program Support

2
3
4
5

Meetings, Conferences and Discussions
Breakwater Design (through Final Design (100%)
Water Hub (through Final Design (100%)
Public Engagement and Outreach

Labor TOTALS
TOTAL Labor Core Scope (Tasks 1-5)
Total Expenses Core Scope (Tasks 1-5)
TOTAL Core Scope (Task 1-5)
WBE Total Labor - Core Scope
MBE Total Labor - Core Scope
WBE Total - Core Scope
MBE Total - Core Scope

ARCADIS
hrs

ARCADIS
fee

372
366
3790
0
72

$67,736
$65,249
$623,128
$0
$9,805

4600

$765,918
$380,000
$1,145,918

Living Breakwaters Final Design
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Exhibit B
Fee Estimate by Consultant
Living Breakwaters Final Design Core Scope of Services

# TASK NAME / SUBTASK NAME
1 Project Management, Administration & Program Support

2
3
4
5

Meetings, Conferences and Discussions
Breakwater Design (through Final Design (100%)
Water Hub (through Final Design (100%)
Public Engagement and Outreach

Labor TOTALS
TOTAL Labor Core Scope (Tasks 1-5)
Total Expenses Core Scope (Tasks 1-5)
TOTAL Core Scope (Task 1-5)
WBE Total Labor - Core Scope
MBE Total Labor - Core Scope
WBE Total - Core Scope
MBE Total - Core Scope

OCC
hrs

OCC
fee

344
194.5
3396
0
56

$52,631
$44,990
$537,365
$0
$11,834

3990.5

$646,820
$16,750
$663,570

Living Breakwaters Final Design
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Exhibit B
Fee Estimate by Consultant
Living Breakwaters Final Design Core Scope of Services

# TASK NAME / SUBTASK NAME
1 Project Management, Administration & Program Support

2
3
4
5

Meetings, Conferences and Discussions
Breakwater Design (through Final Design (100%)
Water Hub (through Final Design (100%)
Public Engagement and Outreach

Labor TOTALS
TOTAL Labor Core Scope (Tasks 1-5)
Total Expenses Core Scope (Tasks 1-5)
TOTAL Core Scope (Task 1-5)
WBE Total Labor - Core Scope
MBE Total Labor - Core Scope
WBE Total - Core Scope
MBE Total - Core Scope

SEARC
hrs

SEARC
fee

172
126
1254
0
0

$18,638
$27,719
$198,705
$0
$0

1552

$245,062
$12,600
$257,662

Living Breakwaters Final Design
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Exhibit B
Fee Estimate by Consultant
Living Breakwaters Final Design Core Scope of Services

# TASK NAME / SUBTASK NAME
1 Project Management, Administration & Program Support

2
3
4
5

Meetings, Conferences and Discussions
Breakwater Design (through Final Design (100%)
Water Hub (through Final Design (100%)
Public Engagement and Outreach

Labor TOTALS
TOTAL Labor Core Scope (Tasks 1-5)
Total Expenses Core Scope (Tasks 1-5)
TOTAL Core Scope (Task 1-5)

MFS
hrs

MFS
fee

180
56
2178
474
0

$16,254
$8,061
$248,677
$59,674
$0

2888

$332,666
$2,500
$335,166

WBE Total Labor - Core Scope
MBE Total Labor - Core Scope

$332,666

WBE Total - Core Scope
MBE Total - Core Scope

$335,166

Living Breakwaters Final Design
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Fee Estimate by Consultant
Living Breakwaters Final Design Core Scope of Services

# TASK NAME / SUBTASK NAME
1 Project Management, Administration & Program Support

2
3
4
5

Meetings, Conferences and Discussions
Breakwater Design (through Final Design (100%)
Water Hub (through Final Design (100%)
Public Engagement and Outreach

Labor TOTALS
TOTAL Labor Core Scope (Tasks 1-5)
Total Expenses Core Scope (Tasks 1-5)
TOTAL Core Scope (Task 1-5)

Prudent
hrs

Prudent
fee

8
8
680
0
0

$860
$860
$66,350
$0
$0

696

$68,070
$55,880
$123,950

WBE Total Labor - Core Scope
MBE Total Labor - Core Scope

$68,070

WBE Total - Core Scope
MBE Total - Core Scope

$123,950

Living Breakwaters Final Design

SCAPE Team

8/31/2016

Exhibit B
Fee Estimate by Consultant
Living Breakwaters Final Design Core Scope of Services

# TASK NAME / SUBTASK NAME
1 Project Management, Administration & Program Support

2
3
4
5

Meetings, Conferences and Discussions
Breakwater Design (through Final Design (100%)
Water Hub (through Final Design (100%)
Public Engagement and Outreach

Labor TOTALS
TOTAL Labor Core Scope (Tasks 1-5)
Total Expenses Core Scope (Tasks 1-5)
TOTAL Core Scope (Task 1-5)
WBE Total Labor - Core Scope
MBE Total Labor - Core Scope
WBE Total - Core Scope
MBE Total - Core Scope

PB
hrs

PB
fee

72
20
1200
784
72

$20,304
$4,164
$210,600
$182,234
$19,561

2148

$436,863
$189,400
$626,263
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Fee Estimate by Consultant
Living Breakwaters Final Design Core Scope of Services

# TASK NAME / SUBTASK NAME
1 Project Management, Administration & Program Support

2
3
4
5

Meetings, Conferences and Discussions
Breakwater Design (through Final Design (100%)
Water Hub (through Final Design (100%)
Public Engagement and Outreach

Labor TOTALS
TOTAL Labor Core Scope (Tasks 1-5)
Total Expenses Core Scope (Tasks 1-5)
TOTAL Core Scope (Task 1-5)

LOTEK
hrs

LOTEK
fee

0
100
0
2274
36

$0
$21,626
$0
$311,351
$8,618

2410

$341,595
$13,800
$355,395

WBE Total Labor - Core Scope
MBE Total Labor - Core Scope

$341,595.30

WBE Total - Core Scope
MBE Total - Core Scope

$355,395

Living Breakwaters Final Design
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Fee Estimate by Consultant
Living Breakwaters Final Design Core Scope of Services

# TASK NAME / SUBTASK NAME
1 Project Management, Administration & Program Support

2
3
4
5

Meetings, Conferences and Discussions
Breakwater Design (through Final Design (100%)
Water Hub (through Final Design (100%)
Public Engagement and Outreach

Labor TOTALS
TOTAL Labor Core Scope (Tasks 1-5)
Total Expenses Core Scope (Tasks 1-5)
TOTAL Core Scope (Task 1-5)
WBE Total Labor - Core Scope
MBE Total Labor - Core Scope
WBE Total - Core Scope
MBE Total - Core Scope

SILMAN
hrs

SILMAN
fee

0
0
0
526
0

$0
$0
$0
$60,200
$0

526

$60,200
$2,000
$62,200

1.4148

SILMAN ENGINEERING

^ multiplier = (1 + overhead) + profit*(1 + overhead)

1.6157

1.32 0.1034

PRUDENT ENGINEERING

LOTEK

1.49

MFS ENGINEERS

0.1

0.10

0.15

0.10

1.60

SEARC ECOLOGICAL MARINE CONSULTING

0.10

1.57

0.10

0.14

0.15

profit

WSP / PARSONS BRINCKERHOFF

1.9

1.6261

ARCADIS

OCEAN & COASTAL CONSULTANTS / COWI

1.5021

overhead

SCAPE

Firm

Living Breakwaters Final Design Contract: Overhead, profit and multiplier

Exhibit B

Living Breakwaters Final Design

Basis of overhead

2.66 Overhead is based on FY 2015 Audit by an independent accountant.

Company CPAs.

2.880 state and federal tax reporting purposes by LOTEK's accounting firm Sherman &

Overhead is based on year 2015 (cash basis) using total expenses, billable wages
and overhead expenses. Financial information for the period has been reviewed for

issued by Toski & Co., PC, a certified public accounting firm.

2.56 Regulation (FAR) Overhead Audit Report for the year ending 2014. The report was

The overhead was calculated utilizing Prudent Engineering’s Federal Acquisition

conformity with US GAAP Principles.

2.86 FAR 31 Contract Cost Principles and Proceedures. Overhead is calcualted in

Overhead rate is calculated for the year 2015 using proceedures in compliance with

acceptable accounting procedures in Israeli.

2.86 overhead schedule, which supports the indirect cost rate schedule, on the basis of

Overhead rate is based on 2013-15 Audits. The Company’s policy is to prepare its

31.2 of the Federal Acquisition Regulation (FAR).

2.83 the basis of accounting practices prescribed by Part 31, Subpart 31.1, and Subpart

Overhead rate is based on FY 2015 independent auditor's report. The Company’s
Statement of Direct Labor, Fringe Benefits, and General Overhead was prepared on

3.19 Acquisition Regulation (FAR) po icies.

Overhead rate is based on year 2015 audit performed in accordance with Federal

Standards.

2.9938 PriceWaterhouseCoopers performed in Accordance with Government Auditing

Overhead is based on 2015 Independent Auditors Report from

2.8774 Overhead is based on 2014 Independent Audit using FAR 31 standards.

multiplier^

SCAPE Team

na

na

We have requested a profit of 10.34% due to the nature of the specialized work and
the potential hazards

MFS is a small, minority owned business that is in a growth phase and the majority of
their profits are reinvested into the business to support the current growth.

na

na

na

Arcadis is requesting a multiplier of 2.99, less than used on the previous contract.
Overhead rates have changed from last year and the profit percentage for this
multiplier is within the typical range.

SCAPE is a small NY State certified DBE and WBE; we are requesting a profit margin
that will allow growth and investment in the future of the firm.

explanation of profit
(if over 10%)

8/31/2016

Firm

Title

Partner
Design Principal
Project Manager
Deputy Project Manager
Sr. Architect / Urban Designer
Landscape / Urban Designer 1
Landscape / Urban Designer 2
Jr. Designer
Admin
Jr. Admin

SCAPE

*Typical rate for title

NOTES

SCAPE
SCAPE
SCAPE
SCAPE
SCAPE
SCAPE
SCAPE
SCAPE
SCAPE
SCAPE

Firm:
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Rate Sheet
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hourly rate*
(base)
$132.30
$49.61
$49.61
$38.59
$40.79
$35.28
$33.08
$27.56
$38.59
$18.74
2.8774
2.8774
2.8774
2.8774
2.8774
2.8774
2.8774
2.8774
2.8774
2.8774

multiplier

multiplier:

SCAPE Team

$380.68
$142.76
$142.76
$111.03
$117.38
$101.52
$95.17
$79.31
$111.03
$53.93

loaded hourly rate

2.8774

8/31/2016

Firm

Title

Principal
Sr. Engineer/ Scientist/ Sr. Project Manager
Technical Expert / Sr. CFD Modeler
Sr. Project Modeler/ Scientist / Engineer
Project Scientist /Engineer
Coastal Engineer/ Modeler
Staff Engineer/ Modeler
CADD/GIS
Admin/ Clerical II

Arcadis

*Typical rate for title

NOTES

Arcadis
Arcadis
Arcadis
Arcadis
Arcadis
Arcadis
Arcadis
Arcadis
Arcadis

Firm:
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$110.00
$75.00
$81.00
$63.00
$57.00
$45.00
$39.00
$37.00
$32.00

hourly rate*
(base)
2.9938
2.9938
2.9938
2.9938
2.9938
2.9938
2.9938
2.9938
2.9938

multiplier

multiplier:

SCAPE Team

$329.32
$224.54
$242.50
$188.61
$170.65
$134.72
$116.76
$110.77
$95.80

loaded
hourly rate

2.9938

8/31/2016

Firm

Chief Project Manager / Project Principal
Chief Project Manager
Chief Technical Specialist
Project Director / Lead Engineer
Senior Coastal Engineer
Project Manager
Coastal Engineer
Geotechnical Engineer
Lead Technical Engineer
Senior CAD Specialist
CAD Specialist
Construction Specialist
GIS Specialist
Coastal Specialist
Senior Marine Biologist / Specialist
Engineer
Project Engineer
Project Coordinator
Project Administrator

Title

Ocean and Coastal Consultants Engineering, P.C.

* Typical rate for title

NOTES

OCC / COWI
OCC / COWI
OCC / COWI
OCC / COWI
OCC / COWI
OCC / COWI
OCC / COWI
OCC / COWI
OCC / COWI
OCC / COWI
OCC / COWI
OCC / COWI
OCC / COWI
OCC / COWI
OCC / COWI
OCC / COWI
OCC / COWI
OCC / COWI
OCC / COWI

Firm:

Exhibit B
Rate Sheet
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hourly rate*
(base)
$85.82
$71.10
$65.83
$59.66
$68.15
$46.67
$35.86
$59.60
$47.63
$53.84
$40.15
$62.98
$34.45
$41.14
$65.99
$31.50
$42.93
$37.85
$31.54
3.19
3.19
3.19
3.19
3.19
3.19
3.19
3.19
3.19
3.19
3.19
3.19
3.19
3.19
3.19
3.19
3.19
3.19
3.19

multiplier^

multiplier:

SCAPE Team

$273.77
$226.81
$210.00
$190.32
$217.40
$148.88
$114.39
$190.12
$151.94
$171.75
$128.08
$200.91
$109.90
$131.24
$210.51
$100.49
$136.95
$120.74
$100.61

loaded hourly rate

3.19

8/31/2016

*Typical rate for title

WSP / PARSONS BRINCKERHOFF
WSP / PARSONS BRINCKERHOFF
WSP / PARSONS BRINCKERHOFF
WSP / PARSONS BRINCKERHOFF
WSP / PARSONS BRINCKERHOFF
WSP / PARSONS BRINCKERHOFF
WSP / PARSONS BRINCKERHOFF
WSP / PARSONS BRINCKERHOFF
WSP / PARSONS BRINCKERHOFF
WSP / PARSONS BRINCKERHOFF
WSP / PARSONS BRINCKERHOFF
WSP / PARSONS BRINCKERHOFF
WSP / PARSONS BRINCKERHOFF
WSP / PARSONS BRINCKERHOFF
WSP / PARSONS BRINCKERHOFF
WSP / PARSONS BRINCKERHOFF
WSP / PARSONS BRINCKERHOFF
WSP / PARSONS BRINCKERHOFF
WSP / PARSONS BRINCKERHOFF
WSP / PARSONS BRINCKERHOFF
WSP / PARSONS BRINCKERHOFF

Firm

Firm: WSP / Parsons Brinckerhoff

Exhibit B
Rate Sheet
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Sr Engr Mgr - Geot
Supv Engr - Geot
Sr Engr - Geot
Engr I - Geot
Sr CADD Dsgnr III - Geot
Senior Planner
Supv Engr - Civil
Sr Engr - Civil
Engr I - Civil
CADD Dsgnr - Civil
MEP - EVP
MEP - SVP
MEP - VP
MEP - Senior Associate
MEP - Assoicate
MEP - Senior Engineer
MEP - Engineer
MEP - Design Engineer
MEP - Designer
MEP - Cadd / REVIT Operator
Sr. Urban Strategist

Title

hourly rate*
(base)
$100.00
$76.00
$53.00
$39.00
$52.00
$47.28
$72.00
$51.00
$35.00
$32.00
$127.21
$106.01
$100.00
$67.00
$65.00
$58.00
$53.00
$48.00
$42.00
$39.00
$102.00

SCAPE Team

2.83
2.83
2.83
2.83
2.83
2.83
2.83
2.83
2.83
2.83
2.83
2.83
2.83
2.83
2.83
2.83
2.83
2.83
2.83
2.83
2.83

multiplier

multiplier:

loaded hourly
rate
$283.00
$215.08
$149.99
$110.37
$147.16
$133.80
$203.76
$144.33
$99.05
$90.56
$360.00
$300.01
$283.00
$189.61
$183.95
$164.14
$149.99
$135.84
$118.86
$110.37
$288.66

2.83
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Title

Chief Scientific Consultant
Environmental Engineering Consultant
Designer/Illustrator
Scientific Diver
Data and Survey Coordinator
Project Administrator

SEARC

*Typical rate for title

NOTES

SeArc
SeArc
SeArc
SeArc
SeArc
SeArc

Firm

Firm:

Exhibit B
Rate Sheet

Living Breakwaters Final Design

2.86
2.86
2.86
2.86
2.86
2.86

$52.45
$31.47
$52.45
$34.96
$24.47

multiplier

$76.92

hourly rate*
(base)

multiplier:

SCAPE Team

$69.98

$99.99

$150.01

$90.00

$150.01

$219.99

loaded hourly
rate

2.86

8/31/2016

Title

hourly rate*
(base)
Principal Engineer
$
73.94
Senior Associate Engineer
$
73.94
Associate Engineer
$
63.11
Project Engineer/Manager II
$
58.05
Project Engineer/Manager I
$
47.95
Assistant Project Engineer/Manager II
$
45.43
Assistant Project Engineer/Manager I
$
40.89
Senior Staff Engineer/Geologist/Designer II $
33.32
Senior Staff Engineer/Geologist/Designer I $
31.30
Staff Engineer/Geologist/Designer II
$
29.27
Staff Engineer/Geologist/Designer I
$
27.26
Environmental Scientist II
$
32.81
Environmental Scientist I
$
26.75
Principal Land Surveyor
$
63.11
1 Man Survey Crew
$
39.38
Project Manager - Survey
$
47.20
Project Surveyor
$
40.38
Survey Technician II
$
30.54
Survey Technician I
$
27.26
Technician/Inspector/Project Administrator $
21.20

MFS

*Typical rate for title

NOTES

MFS
MFS
MFS
MFS
MFS
MFS
MFS
MFS
MFS
MFS
MFS
MFS
MFS
MFS
MFS
MFS
MFS
MFS
MFS
MFS

Firm

Firm:

Exhibit B
Rate Sheet

Living Breakwaters Final Design

2.86
2.86
2.86
2.86
2.86
2.86
2.86
2.86
2.86
2.86
2.86
2.86
2.86
2.86
2.86
2.86
2.86
2.86
2.86
2.86

multiplier

multiplier:

2.86

loaded hourly
rate
$
211.47
$
211.47
$
180.48
$
166.04
$
137.15
$
129.94
$
116.94
$
95.29
$
89.52
$
83.72
$
77.96
$
93.84
$
76.52
$
180.48
$
112.61
$
134.98
$
115.50
$
87.36
$
77.96
$
60.63

SCAPE Team
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Firm

*Typical rate for title

NOTES

Prudent Engineering
Prudent Engineering
Prudent Engineering
Prudent Engineering
Prudent Engineering
Prudent Engineering

Firm:

Exhibit B
Rate Sheet

Party Chief
Boat Captain
Instrument Person
Land Surveyor
Hydrographic Office Tech
Administrator

Title

Prudent Engineering

Living Breakwaters Final Design

hourly rate*
(base)
$43.00
$38.00
$33.00
$40.00
$40.00
$40.00
multiplier
2.560
2.560
2.560
2.560
2.560
2.560

multiplier:

SCAPE Team

loaded hourly
rate
$110.08
$97.28
$84.48
$102.40
$102.40
$102.40

2.560

8/31/2016

Firm

Principal
Associate
Senior Designer
Junior Designer
Office Assistant

LOT-EK

*Typical rate for title

NOTES

LOT-EK
LOT-EK
LOT-EK
LOT-EK
LOT-EK

Firm:

Exhibit B
Rate Sheet

Living Breakwaters Final Design

Title
$
$
$
$
$

hourly rate*
(base)
55.00
45.00
40.00
30.00
25.00

SCAPE Team

multiplier
2.88
2.88
2.88
2.88
2.88

multiplier:

$
$
$
$
$

158.40
129.60
115.20
86.40
72.00

loaded hourly rate

2.88

8/31/2016

Firm

Sr Principal
Associate
Sr Engineer
Engineer
Sr Drafter

Silman

*Typical rate for title

NOTES

Silman
Silman
Silman
Silman
Silman

Firm:

Exhibit B
Rate Sheet

Living Breakwaters Final Design

Title
$
$
$
$
$

hourly rate*
(base)
138.00
60.51
44.87
33.85
35.90

SCAPE Team

multiplier
2.66
2.66
2.66
2.66
2.66

multiplier:

$
$
$
$
$

367.00
160.95
119.35
90.04
95.49

loaded hourly rate

2.66

8/31/2016

APPENDICES
for

Contracts

Housing Trust Fund Corporation
38-40 State Street
Albany, New York 12207
www.nyshcr.org

APPENDIX I
HUD General Provisions
The following terms and conditions apply to any contract for which any portion of the funding is
derived from a grant made by the United States Department of Housing and Urban Development
(“HUD”). In addition, Contractor shall comply with the Federal Labor Standards Provisions set forth in Form
HUD-4010, available at http://www.hud.gov/offices/adm/hudclips/forms/files/4010.pdf.

1.

PROVISIONS REQUIRED BY LAW DEEMED INSERTED
Each and every provision of law and clause required by law to be inserted in this contract shall be
deemed to be inserted herein and the contract shall be read and enforced as though it were
included herein, and if through mistake or otherwise any such provision is not inserted, or is not
correctly inserted, then upon the application of either party the contract shall forthwith be
physically amended to make such insertion or correction.

2.

STATUTORY AND REGULATORY COMPLIANCE
Contractor shall comply with all laws and regulations applicable to the Community Development
Block Grant-Disaster Recovery funds appropriated by the Disaster Relief Appropriations Act,
2013 (Pub. L. 113-2), including but not limited to the applicable Office of Management and
Budget Circulars, which may impact the administration of funds and/or set forth certain cost
principles, including the allowability of certain expenses.

3.

BREACH OF CONTRACT TERMS
The State reserves its right to all administrative, contractual, or legal remedies, including but not
limited to suspension or termination of this contract, in instances where the Contractor or any of its
subcontractors violate or breach any contract term. If the Contractor or any of its subcontractors
violate or breach any contract term, they shall be subject to such sanctions and penalties as may be
appropriate. The duties and obligations imposed by the contract documents and the rights and
remedies available thereunder shall be in addition to and not a limitation of any duties, obligations,
rights and remedies otherwise imposed or available by law.

4.

REPORTING REQUIREMENTS
The Contractor shall complete and submit all reports, in such form and according to such schedule,
as may be required by the State. The Contractor shall cooperate with all State efforts to comply
with HUD requirements and regulations pertaining to reporting, including but not limited to 24
C.F.R. §§ 85.40-41 (or 84.50-52, if applicable) and 570.507.

5.

ACCESS TO RECORDS
The State, the U.S. Department of Housing and Urban Development, the Comptroller General of
the United States, or any of their duly authorized representatives, shall have, at any time and from
time to time during normal business hours, access to any work product, books, documents, papers,
and records of the Contractor which are related to this contract, for the purpose of inspection,
audits, examinations, and making excerpts, copies and transcriptions.
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6.

MAINTENANCE/RETENTION OF RECORDS
All records connected with this contract will be maintained in a central location and will be
maintained for a period of at least four (4) years following the date of final payment and close-out
of all pending matters related to this contract.

7.

SMALL AND MINORITY FIRMS, WOMEN’S BUSINESS ENTERPRISES, AND LABOR
SURPLUS AREA FIRMS
The Contractor will take necessary affirmative steps to assure that minority firms, women’s
business enterprises, and labor surplus area firms are used in subcontracting when possible. Steps
include:

8.

(i)

Placing qualified small and minority businesses and women’s business enterprises
on solicitation lists;

(ii)

Assuring that small and minority businesses, and women’s business enterprises are
solicited whenever they are potential sources;

(iii)

Dividing total requirements, when economically feasible, into smaller tasks or
quantities to permit maximum participation by small and minority business, and
women’s business enterprises;

(iv)

Establishing delivery schedules, where the requirement permits, which encourage
participation by small and minority business, and women’s business enterprises;
and

(v)

Using the services and assistance of the Small Business Administration, and the
Minority Business Development Agency of the Department of Commerce.

RIGHTS IN DATA
(a) Definitions. As used in this clause—
Computer database or database means a collection of recorded information in a form capable
of, and for the purpose of, being stored in, processed, and operated on by a computer. The term
does not include computer software.
Computer software: (1) Means (i) Computer programs that comprise a series of instructions,
rules, routines, or statements, regardless of the media in which recorded, that allow or cause a
computer to perform a specific operation or series of operations; and (ii) Recorded information
comprising source code listings, design details, algorithms, processes, flow charts, formulas, and
related material that would enable the computer program to be produced, created, or compiled; and
(2) Does not include computer databases or computer software documentation.
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Computer software documentation means owner's manuals, user's manuals, installation
instructions, operating instructions, and other similar items, regardless of storage medium, that
explain the capabilities of the computer software or provide instructions for using the software.
Data means recorded information, regardless of form or the media on which it may be
recorded. The term includes technical data and computer software. The term does not include
information incidental to contract administration, such as financial, administrative, cost or pricing,
or management information.
Form, fit, and function data means data relating to items, components, or processes that are
sufficient to enable physical and functional interchangeability, and data identifying source, size,
configuration, mating and attachment characteristics, functional characteristics, and performance
requirements. For computer software it means data identifying source, functional characteristics,
and performance requirements but specifically excludes the source code, algorithms, processes,
formulas, and flow charts of the software.
Limited rights means the rights of HTFC in limited rights data as set forth in the Limited
Rights Notice of paragraph (g)(3) if included in this clause.
Limited rights data means data, other than computer software, that embody trade secrets or
are commercial or financial and confidential or privileged, to the extent that such data pertain to
items, components, or processes developed at private expense, including minor modifications.
Restricted computer software means computer software developed at private expense and that
is a trade secret, is commercial or financial and confidential or privileged, or is copyrighted
computer software, including minor modifications of the computer software.
Restricted rights, as used in this clause, means the rights of the HTFC in restricted computer
software, as set forth in a Restricted Rights Notice of paragraph (g) if included in this clause, or as
otherwise may be provided in a collateral agreement incorporated in and made part of this
contract, including minor modifications of such computer software.
Technical data, means recorded information (regardless of the form or method of the
recording) of a scientific or technical nature (including computer databases and computer software
documentation). This term does not include computer software or financial, administrative, cost or
pricing, or management data or other information incidental to contract administration. The term
includes recorded information of a scientific or technical nature that is included in computer
databases (See 41 U.S.C. 403(8)).
Unlimited rights means the rights of HTFC to use, disclose, reproduce, prepare derivative
works, distribute copies to the public, and perform publicly and display publicly, in any manner
and for any purpose, and to have or permit others to do so.
(b) Allocation of rights.
(1) Except as provided in paragraph (c) of this clause, HTFC shall have unlimited rights in:
(i) Data first produced in the performance of this contract; (ii) Form, fit, and function data
delivered under this contract; (iii) Data delivered under this contract (except for restricted
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computer software) that constitute manuals or instructional and training material for installation,
operation, or routine maintenance and repair of items, components, or processes delivered or
furnished for use under this contract; and (iv) All other data delivered under this contract unless
provided otherwise for limited rights data or restricted computer software in accordance with
paragraph (g) of this clause.
(2) The Contractor shall have the right to: (i) Assert copyright in data first produced in the
performance of this contract to the extent provided in paragraph (c)(1) of this clause; (ii) Use,
release to others, reproduce, distribute, or publish any data first produced or specifically used by
the Contractor in the performance of this contract, unless provided otherwise in paragraph (d) of
this clause; (iii) Substantiate the use of, add, or correct limited rights, restricted rights, or copyright
notices and to take other appropriate action, in accordance with paragraphs (e) and (f) of this
clause; and (iv) Protect from unauthorized disclosure and use those data that are limited rights data
or restricted computer software to the extent provided in paragraph (g) of this clause.
(c) Copyright.
(1) Data first produced in the performance of this contract. (i) Unless provided otherwise in
paragraph (d) of this clause, the Contractor may, without prior approval of HTFC, assert copyright
in scientific and technical articles based on or containing data first produced in the performance of
this contract and published in academic, technical or professional journals, symposia proceedings,
or similar works. The prior, express written permission of HTFC is required to assert copyright in
all other data first produced in the performance of this contract; (ii) When authorized to assert
copyright to the data, the Contractor shall affix the applicable copyright notices of 17 U.S.C. 401
or 402, and an acknowledgment of HTFC sponsorship (including contract number); (iii) For data
other than computer software, the Contractor grants to HTFC, and others acting on its behalf, a
paid-up, nonexclusive, irrevocable, worldwide license in such copyrighted data to reproduce,
prepare derivative works, distribute copies to the public, and perform publicly and display publicly
by or on behalf of HTFC. For computer software, the Contractor grants to HTFC, and others
acting on its behalf, a paid-up, nonexclusive, irrevocable, worldwide license in such copyrighted
computer software to reproduce, prepare derivative works, and perform publicly and display
publicly (but not to distribute copies to the public) by or on behalf of HTFC.
(2) Data not first produced in the performance of this contract. The Contractor shall not,
without the prior written permission of HTFC, incorporate in data delivered under this contract
any data not first produced in the performance of this contract unless the Contractor: (i) Identifies
the data; and (ii) Grants to HTFC, or acquires on its behalf, a license of the same scope as set forth
in paragraph (c)(1) of this clause or, if such data are restricted computer software, HTFC shall
acquire a copyright license as set forth in paragraph (g)(4) of this clause (if included in this
contract) or as otherwise provided in a collateral agreement incorporated in or made part of this
contract.
(3) Removal of copyright notices. HTFC will not remove any authorized copyright notices
placed on data pursuant to this paragraph (c), and will include such notices on all reproductions of
the data.
(d) Release, publication, and use of data. The Contractor shall have the right to use, release to
others, reproduce, distribute, or publish any data first produced or specifically used by the
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Contractor in the performance of this contract, except: (1) As prohibited by Federal law or
regulation (e.g., export control or national security laws or regulations); (2) As expressly set forth
in this contract; or (3) If the Contractor receives or is given access to data necessary for the
performance of this contract that contain restrictive markings, the Contractor shall treat the data in
accordance with such markings unless specifically authorized otherwise in writing by HTFC.
(e) Unauthorized marking of data.
(1) Notwithstanding any other provisions of this contract concerning inspection or
acceptance, if any data delivered under this contract are marked with the notices specified in
paragraph (g)(3) or (g) (4) if included in this clause, and use of the notices is not authorized by this
clause, or if the data bears any other restrictive or limiting markings not authorized by this
contract, HTFC may at any time either return the data to the Contractor, or cancel or ignore the
markings. However, pursuant to 41 U.S.C. 253d, the following procedures shall apply prior to
canceling or ignoring the markings: (i) HTFC will make written inquiry to the Contractor
affording the Contractor 60 days from receipt of the inquiry to provide written justification to
substantiate the propriety of the markings; (ii) If the Contractor fails to respond or fails to provide
written justification to substantiate the propriety of the markings within the 60-day period (or a
longer time approved in writing by HTFC for good cause shown), HTFC shall have the right to
cancel or ignore the markings at any time after said period and the data will no longer be made
subject to any disclosure prohibitions; (iii) If the Contractor provides written justification to
substantiate the propriety of the markings within the period set in paragraph (e)(1)(i) of this clause,
HTFC will consider such written justification and determine whether or not the markings are to be
cancelled or ignored. If HTFC determines that the markings are authorized, the Contractor will be
so notified in writing. If HTFC determines, with concurrence of the head of the contracting
activity, that the markings are not authorized, HTFC will furnish the Contractor a written
determination, which determination will become the final agency decision regarding the
appropriateness of the markings unless the Contractor files suit in a court of competent jurisdiction
within 90 days of receipt of HTFC's decision. HTFC will continue to abide by the markings under
this paragraph (e)(1)(iii) until final resolution of the matter either by HTFC's determination
becoming final (in which instance HTFC will thereafter have the right to cancel or ignore the
markings at any time and the data will no longer be made subject to any disclosure prohibitions),
or by final disposition of the matter by court decision if suit is filed.
(2) The time limits in the procedures set forth in paragraph (e)(1) of this clause may be
modified in accordance with agency regulations implementing the Freedom of Information Act (5
U.S.C. 552) if necessary to respond to a request thereunder.
(3) Except to the extent HTFC's action occurs as the result of final disposition of the matter
by a court of competent jurisdiction, the Contractor is not precluded by paragraph (e) of the clause
from bringing a claim, in accordance with the Disputes clause of this contract, that may arise as
the result of HTFC removing or ignoring authorized markings on data delivered under this
contract.
(f) Omitted or incorrect markings.
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(1) Data delivered to HTFC without any restrictive markings shall be deemed to have been
furnished with unlimited rights. HTFC is not liable for the disclosure, use, or reproduction of such
data.
(2) If the unmarked data has not been disclosed without restriction outside HTFC, the
Contractor may request, within 6 months (or a longer time approved by HTFC in writing for good
cause shown) after delivery of the data, permission to have authorized notices placed on the data at
the Contractor's expense. HTFC may agree to do so if the Contractor: (i) Identifies the data to
which the omitted notice is to be applied; (ii) Demonstrates that the omission of the notice was
inadvertent; (iii) Establishes that the proposed notice is authorized; and (iv) Acknowledges that
HTFC has no liability for the disclosure, use, or reproduction of any data made prior to the
addition of the notice or resulting from the omission of the notice.
(3) If data has been marked with an incorrect notice, HTFC may: (i) Permit correction of the
notice at the Contractor's expense if the Contractor identifies the data and demonstrates that the
correct notice is authorized; or (ii) Correct any incorrect notices.
(g) Protection of limited rights data and restricted computer software.
(1) The Contractor may withhold from delivery qualifying limited rights data or restricted
computer software that are not data identified in paragraphs (b)(1)(i), (ii), and (iii) of this clause.
As a condition to this withholding, the Contractor shall: (i) Identify the data being withheld; and
(ii) Furnish form, fit, and function data instead.
(2) Limited rights data that are formatted as a computer database for delivery to HTFC shall
be treated as limited rights data and not restricted computer software.
(h) Subcontracting. The Contractor shall obtain from its subcontractors all data and rights
therein necessary to fulfill the Contractor's obligations to HTFC under this contract. If a
subcontractor refuses to accept terms affording HTFC those rights, the Contractor shall promptly
notify HTFC of the refusal and shall not proceed with the subcontract award without authorization
in writing from HTFC.
(i) Relationship to patents or other rights. Nothing contained in this clause shall imply a
license to HTFC under any patent or be construed as affecting the scope of any license or other
right otherwise granted to HTFC.
9.

ENERGY EFFICIENCY
The Contractor shall comply with mandatory standards and policies relating to energy efficiency
which are contained in the New York State energy conservation plan issued in compliance with
the Energy Policy and Conservation Act (Public Law 94-163).

10.

TITLE VI OF THE CIVIL RIGHTS ACT OF 1964
The Contractor shall comply with the provisions of Title VI of the Civil Rights Act of 1964. No
person shall, on the grounds of race, color, or national origin, be excluded from participation in, be
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denied the benefits of, or be subjected to discrimination under any program or activity receiving
federal financial assistance.
11.

SECTION 109 OF THE HOUSING AND COMMUNITY DEVELOPMENT ACT OF 1974
The Contractor shall comply with the provisions of Section 109 of the Housing and Community
Development Act of 1974. No person in the United States shall on the grounds of race, color,
national origin, or sex be excluded from participation in, be denied the benefits of, or be subjected
to discrimination under any program or activity funded in whole or in part with funds made
available under this title. Section 109 further provides that discrimination on the basis of age
under the Age Discrimination Act of 1975 or with respect to an otherwise qualified handicapped
individual as provided in Section 504 of the Rehabilitation Act of 1973, as amended, is prohibited.

12.

SECTION 504 OF THE REHABILITATION ACT OF 1973
The Contractor shall comply with section 504 of the Rehabilitation Act of 1973 (29 U.S.C. § 794),
as amended, and any applicable regulations.
The Contractor agrees that no qualified individual with handicaps shall, solely on the basis of
handicap, be excluded from participation in, be denied the benefits of, or otherwise be subjected to
discrimination under any program or activity that receives Federal financial assistance from HUD.

13.

AGE DISCRIMINATION ACT OF 1975
The Contractor shall comply with the Age Discrimination Act of 1975 (42 U.S.C. § 6101 et seq.),
as amended, and any applicable regulations. No person in the United States shall, on the basis of
age, be excluded from participation in, be denied the benefits of, or be subjected to discrimination
under, any program or activity receiving Federal financial assistance.

14.

DEBARMENT, SUSPENSION, AND INELIGIBILITY
The Contractor represents and warrants that it and its subcontractors are not debarred or suspended
or otherwise excluded from or ineligible for participation in Federal assistance programs subject to
2 C.F.R. part 2424.

15.

CONFLICTS OF INTEREST
The Contractor shall notify the State as soon as possible if this contract or any aspect related to the
anticipated work under this contract raises an actual or potential conflict of interest (as defined at 2
C.F.R. Part 215 and 24 C.F.R. § 85.36 (or 84.42, if applicable)). The Contractor shall explain the
actual or potential conflict in writing in sufficient detail so that the State is able to assess such
actual or potential conflict. The Contractor shall provide the State any additional information
necessary for the State to fully assess and address such actual or potential conflict of interest. The
Contractor shall accept any reasonable conflict mitigation strategy employed by the State,
including but not limited to the use of an independent subcontractor(s) to perform the portion of
work that gives rise to the actual or potential conflict.
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16.

SUBCONTRACTING
When subcontracting, the Contractor shall solicit for and contract with such subcontractors in a
manner providing for fair competition. Some of the situations considered to be restrictive of
competition include but are not limited to:
(i) Placing unreasonable requirements on firms in order for them to qualify to do business,
(ii) Requiring unnecessary experience and excessive bonding,
(iii) Noncompetitive pricing practices between firms or between affiliated companies,
(iv) Noncompetitive awards to consultants that are on retainer contracts,
(v) Organizational conflicts of interest,
(vi) Specifying only a brand name product instead of allowing an equal product to be
offered and describing the performance of other relevant requirements of the procurement,
and
(vii) Any arbitrary action in the procurement process.
The Contractor represents to the State that all work shall be performed by personnel experienced
in the appropriate and applicable profession and areas of expertise, taking into account the nature
of the work to be performed under this contract.
The Contractor will include these HUD General Provisions in every subcontract issued by it so
that such provisions will be binding upon each of its subcontractors as well as the requirement to
flowdown such terms to all lower-tiered subcontractors.

17.

ASSIGNABILITY
The Contractor shall not assign any interest in this contract, and shall not transfer any interest in
the same (whether by assignment or novation) without prior written approval of the State.

18.

INDEMNIFICATION
The Contractor shall indemnify, defend, and hold harmless the State and its agents and employees
from and against any and all claims, actions, suits, charges, and judgments arising from or related
to the negligence or willful misconduct of the Contractor in the performance of the services called
for in this contract.

19.

COPELAND “ANTI-KICKBACK” ACT
(Applicable to all construction or repair contracts)
Salaries of personnel performing work under this contract shall be paid unconditionally and not
less often than once a month without payroll deduction or rebate on any account except only such
payroll deductions as are mandatory by law or permitted by the applicable regulations issued by
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the Secretary of Labor pursuant to the Copeland “Anti-Kickback Act” of June 13, 1934 (48 Stat.
948; 62 Stat. 740; 63 Stat. 108; Title 18 U.S.C. § 874; and Title 40 U.S.C. § 276c). The
Contractor shall comply with all applicable “Anti-Kickback” regulations and shall insert
appropriate provisions in all subcontracts covering work under this contract to ensure compliance
by subcontractors with such regulations, and shall be responsible for the submission of affidavits
required of subcontractors thereunder except as the Secretary of Labor may specifically provide
for variations of or exemptions from the requirements thereof.
20.

CONTRACT WORK HOURS AND SAFETY STANDARDS ACT
(Applicable to construction contracts exceeding $2,000 and contracts exceeding $2,500 that
involve the employment of mechanics or laborers)
The Contractor shall comply with Sections 103 and 107 of the Contract Work Hours and Safety
Standards Act (40 U.S.C. §§ 327-330) as supplemented by Department of Labor regulations (29
C.F.R. part 5).
All laborers and mechanics employed by contractors or subcontractors shall receive overtime
compensation in accordance with and subject to the provisions of the Contract Work Hours and
Safety Standards Act, and the contractors and subcontractors shall comply with all regulations
issued pursuant to that act and with other applicable Federal laws and regulations pertaining to
labor standards.

21.

DAVIS-BACON ACT
(Applicable to construction contracts exceeding $2,000 when required by Federal program
legislation)
The Contractor shall comply with the Davis Bacon Act (40 U.S.C. §§ 276a to 276a-7) as
supplemented by Department of Labor regulations (29 C.F.R. part 5).
All laborers and mechanics employed by contractors or subcontractors, including employees of
other governments, on construction work assisted under this contract, and subject to the provisions
of the federal acts and regulations listed in this paragraph, shall be paid wages at rates not less than
those prevailing on similar construction in the locality as determined by the Secretary of Labor in
accordance with the Davis-Bacon Act.

22.

TERMINATION FOR CAUSE (Applicable to contracts exceeding $10,000)
If, through any cause, the Contractor shall fail to fulfill in a timely and proper manner his
obligations under this contract, or if the Contractor shall violate any of the covenants, agreements,
or stipulations of this contract, the State shall thereupon have the right to terminate this contract by
giving written notice to the Contractor of such termination and specifying the effective date
thereof, at least five (5) days before the effective date of such termination. In such event, all
finished or unfinished documents, data, studies, surveys, drawings, maps, models, photographs,
and reports prepared by the Contractor under this contract shall, at the option of the State, become
the State’s property and the Contractor shall be entitled to receive just and equitable compensation
for any work satisfactorily completed hereunder. Notwithstanding the above, the Contractor shall
not be relieved of liability to the State for damages sustained by the State by virtue of any breach
of the contract by the Contractor, and the State may withhold any payments to the Contractor for
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the purpose of set-off until such time as the exact amount of damages due the State from the
Contractor is determined.
23.

TERMINATION FOR CONVENIENCE (Applicable to contracts exceeding $10,000)
The State may terminate this contract at any time by giving at least ten (10) days’ notice in writing
to the Contractor. If the contract is terminated by the State as provided herein, the Contractor will
be paid for the time provided and expenses incurred up to the termination date.

24.

SECTION 503 OF THE REHABILITATION ACT OF 1973
(Applicable to contracts exceeding $10,000)
The Contractor shall comply with section 503 of the Rehabilitation Act of 1973 (29 U.S.C. § 793),
as amended, and any applicable regulations.
Equal Opportunity for Workers With Disabilities
1. The Contractor will not discriminate against any employee or applicant for employment
because of physical or mental disability in regard to any position for which the employee or
applicant for employment is qualified. The Contractor agrees to take affirmative action to
employ, advance in employment and otherwise treat qualified individuals with disabilities
without discrimination based on their physical or mental disability in all employment practices,
including the following:
i.

Recruitment, advertising, and job application procedures;

ii.

Hiring, upgrading, promotion, award of tenure, demotion, transfer, layoff, termination,
right of return from layoff and rehiring;

iii.

Rates of pay or any other form of compensation and changes in compensation;

iv.

Job assignments, job classifications, organizational structures, position descriptions,
lines of progression, and seniority lists;

v.

Leaves of absence, sick leave, or any other leave;

vi.

Fringe benefits available by virtue of employment, whether or not administered by the
contractor;

vii.

Selection and financial support for training, including apprenticeship, professional
meetings, conferences, and other related activities, and selection for leaves of absence
to pursue training;

viii.

Activities sponsored by the contractor including social or recreational programs; and

ix.

Any other term, condition, or privilege of employment.
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2. The Contractor agrees to comply with the rules, regulations, and relevant orders of the
Secretary of Labor issued pursuant to the act.
3. In the event of the Contractor’s noncompliance with the requirements of this clause, actions for
noncompliance may be taken in accordance with the rules, regulations, and relevant orders of
the Secretary of Labor issued pursuant to the act.
4. The Contractor agrees to post in conspicuous places, available to employees and applicants for
employment, notices in a form to be prescribed by the Deputy Assistant Secretary for Federal
Contract Compliance Programs, provided by or through the contracting officer. Such notices
shall state the rights of applicants and employees as well as the Contractor’s obligation under
the law to take affirmative action to employ and advance in employment qualified employees
and applicants with disabilities. The Contractor must ensure that applicants and employees
with disabilities are informed of the contents of the notice (e.g., the Contractor may have the
notice read to a visually disabled individual, or may lower the posted notice so that it might be
read by a person in a wheelchair).
5. The Contractor will notify each labor organization or representative of workers with which it
has a collective bargaining agreement or other contract understanding, that the Contractor is
bound by the terms of section 503 of the Rehabilitation Act of 1973, as amended, and is
committed to take affirmative action to employ and advance in employment individuals with
physical or mental disabilities.
6. The Contractor will include the provisions of this clause in every subcontract or purchase order
in excess of $10,000, unless exempted by the rules, regulations, or orders of the Secretary
issued pursuant to section 503 of the act, as amended, so that such provisions will be binding
upon each subcontractor or vendor. The Contractor will take such action with respect to any
subcontract or purchase order as the Deputy Assistant Secretary for Federal Contract
Compliance Programs may direct to enforce such provisions, including action for
noncompliance.
25.

EXECUTIVE ORDER 11246
(Applicable to construction contracts and subcontracts exceeding $10,000)
The Contractor shall comply with Executive Order 11246 of September 24, 1965, entitled “Equal
Employment Opportunity,” as amended by Executive Order 11375 of October 13, 1967, and as
supplemented in Department of Labor regulations (41 CFR chapter 60).
During the performance of this contract, the Contractor agrees as follows:
A. The Contractor shall not discriminate against any employee or applicant for employment
because of race, color, religion, sex, or national origin. The Contractor shall take affirmative
action to ensure that applicants for employment are employed, and that employees are treated
during employment, without regard to their race, color, religion, sex, or national origin. Such
action shall include, but not be limited to, the following: employment, upgrading, demotion,
or transfer; recruitment or recruitment advertising; layoff or termination; rates of pay or other
forms of compensation; and selection for training, including apprenticeship.
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B. The Contractor shall post in conspicuous places, available to employees and applicants for
employment, notices to be provided by Contracting Officer setting forth the provisions of this
non-discrimination clause. The Contractor shall state that all qualified applicants will receive
consideration for employment without regard to race, color, religion, sex, or national origin.
C. The Contractor will, in all solicitations or advertisements for employees placed by or on behalf
of the contractor, state that all qualified applicants will receive consideration for employment
without regard to race, color, religion, sex or national origin.
D. The Contractor will send to each labor union or representative of workers with which he has a
collective bargaining agreement or other contract or understanding, a notice, to be provided by
the agency contracting officer, advising the labor union or workers representative of the
contractor’s commitments under Section 202 of Executive Order 11246 of September 24,
1965, and shall post copies of the notice in conspicuous places available to employees and
applicants for employment.
E. The Contractor will comply with all provisions of Executive Order 11246 of September 24,
1965, and of the rules, regulations and relevant orders of the Secretary of Labor.
F. The Contractor will furnish all information and reports required by Executive Order 11246 of
September 24, 1965, and by the rules, regulations and orders of the Secretary of Labor, or
pursuant thereto, and will permit access to books, records and accounts by the contracting
agency and the Secretary of Labor for purposes of investigation to ascertain compliance with
such rules, regulations and orders.
G. In the event of the Contractor’s non-compliance with the non-discrimination clause of this
contract or with any of such rules, regulations or orders, this contract may be cancelled,
terminated or suspended in whole or in part and the contractor may be declared ineligible for
further government contracts in accordance with procedures authorized in Executive Order
11246 and such other sanctions as may be imposed and remedies invoked as provided in
Executive Order 11246 of September 24, 1965, or by rule, regulation or order of the Secretary
of Labor, or as otherwise provided by law.
H. Contractor shall incorporate the provisions of A through G above in every subcontract or
purchase order unless exempted by rules, regulations or orders of the Secretary of Labor so
that such provisions shall be binding on such subcontractor. The Contractor will take such
action with respect to any subcontract or purchase order as the contracting agency may direct
as a means of enforcing such provisions including sanctions for non-compliance, provided,
however, that in the event the contractor becomes involved in, or is threatened with, litigation
with a subcontractor or vendor as a result of such direction by the contracting agency, the
Contractor may request the United States to enter into such litigation to protect the interests of
the United States.
26.

CERTIFICATION OF NONSEGREGATED FACILITIES
(Applicable to construction contracts exceeding $10,000)
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The Contractor certifies that it does not maintain or provide for its establishments, and that it does
not permit employees to perform their services at any location, under its control, where segregated
facilities are maintained. It certifies further that it will not maintain or provide for employees any
segregated facilities at any of its establishments, and it will not permit employees to perform their
services at any location under its control where segregated facilities are maintained. The
Contractor agrees that a breach of this certification is a violation of the equal opportunity clause of
this contract.
As used in this certification, the term “segregated facilities” means any waiting rooms, work areas,
rest rooms and wash rooms, restaurants and other eating areas, time clocks, locker rooms, and
other storage or dressing areas, parking lots, drinking fountains, recreation or entertainment areas,
transportation and housing facilities provided for employees which are segregated by explicit
directive or are, in fact, segregated on the basis of race, color, religion, or national origin because
of habit, local custom, or any other reason.
The Contractor further agrees that (except where it has obtained for specific time periods) it will
obtain identical certification from proposed subcontractors prior to the award of subcontracts
exceeding $10,000 which are not exempt from the provisions of the equal opportunity clause; that
it will retain such certifications in its files; and that it will forward the preceding notice to such
proposed subcontractors (except where proposed subcontractors have submitted identical
certifications for specific time periods).
27.

CERTIFICATION OF COMPLIANCE WITH CLEAN AIR AND WATER ACTS
(Applicable to contracts exceeding $100,000)
The Contractor and all subcontractors shall comply with the requirements of the Clean Air Act, as
amended, 42 U.S.C. § 1857 et seq., the Federal Water Pollution Control Act, as amended, 33
U.S.C. § 1251 et seq., and the regulations of the Environmental Protection Agency with respect
thereto, at 40 C.F.R. Part 15 and 32, as amended, Section 508 of the Clean Water Act (33 U.S.C. §
1368) and Executive Order 11738.
In addition to the foregoing requirements, all nonexempt contractors and subcontractors shall
furnish to the owner, the following:
A. A stipulation by the Contractor or subcontractors, that any facility to be utilized in the
performance of any nonexempt contract or subcontract, is not listed on the Excluded Party
Listing System pursuant to 40 C.F.R. 32 or on the List of Violating Facilities issued by the
Environmental Protection Agency (EPA) pursuant to 40 C.F.R. Part 15, as amended.
B. Agreement by the Contractor to comply with all the requirements of Section 114 of the Clean
Air Act, as amended, (42 U.S.C. § 1857 c-8) and Section 308 of the Federal Water Pollution
Control Act, as amended, (33 U.S.C. § 1318) relating to inspection, monitoring, entry, reports
and information, as well as all other requirements specified in said Section 114 and Section
308, and all regulations and guidelines issued thereunder.
C. A stipulation that as a condition for the award of the contract, prompt notice will be given of
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any notification received from the Director, Office of Federal Activities, EPA, indicating that a
facility utilized, or to be utilized for the contract, is under consideration to be listed on the
Excluded Party Listing System or the EPA List of Violating Facilities.
D. Agreement by the Contractor that he will include, or cause to be included, the criteria and
requirements in paragraph (A) through (D) of this section in every nonexempt subcontract and
requiring that the Contractor will take such action as the government may direct as a means of
enforcing such provisions.
28.

LOBBYING (Applicable to contracts exceeding $100,000)
The undersigned certifies, to the best of his or her knowledge and belief, that:
(1) No Federal appropriated funds have been paid or will be paid, by or on behalf of the
undersigned, to any person for influencing or attempting to influence an officer or employee of
an agency, a Member of Congress, an officer or employee of Congress, or an employee of a
Member of Congress in connection with the awarding of any Federal contract, the making of
any Federal grant, the making of any Federal loan, the entering into of any cooperative
agreement, and the extension, continuation, renewal, amendment, or modification of any
Federal contract, grant, loan, or cooperative agreement.
(2) If any funds other than Federal appropriated funds have been paid or will be paid to any person
for influencing or attempting to influence an officer or employee of any agency, a Member of
Congress, an officer or employee of Congress, or an employee of a Member of Congress in
connection with this Federal contract, grant, loan, or cooperative agreement, the undersigned
shall complete and submit Standard Form-LLL, “Disclosure Form to Report Lobbying,” in
accordance with its instructions.
(3) The undersigned shall require that the language of this certification be included in the award
documents for all subawards at all tiers (including subcontracts, subgrants, and contracts under
grants, loans, and cooperative agreements) and that all subrecipients shall certify and disclose
accordingly.
This certification is a material representation of fact upon which reliance was placed when this
transaction was made or entered into. Submission of this certification is a prerequisite for making
or entering into this transaction imposed by section 1352, title 31, U.S. Code. Any person who
fails to file the required certification shall be subject to a civil penalty of not less than $10,000 and
not more than $100,000 for each such failure.

29.

BONDING REQUIREMENTS
(Applicable to construction and facility improvement contracts exceeding $100,000)
The Contractor shall comply with New York state bonding requirements, unless they have not
been approved by HUD, in which case the Contractor shall comply with the following minimum
bonding requirements:
(1) A bid guarantee from each bidder equivalent to five percent of the bid price. The “bid
guarantee” shall consist of a firm commitment such as a bid bond, certGiOfiSeRd-1 c(rheveiscedk6, /2o0r14o) ther

negotiable instrument accompanying a bid as assurance that the bidder will, upon acceptance
of his bid, execute such contractual documents as may be required within the time specified.
(2) A performance bond on the part of the Contractor for 100 percent of the contract price. A
“performance bond” is one executed in connection with a contract to secure fulfillment of all
the Contractor’s obligations under such contract.
(3) A payment bond on the part of the Contractor for 100 percent of the contract price. A
“payment bond” is one executed in connection with a contract to assure payment as required
by law of all persons supplying labor and material in the execution of the work provided for in
the contract.
30.

SECTION 3 OF THE HOUSING AND URBAN DEVELOPMENT ACT OF 1968
(As required by applicable thresholds)
A. The work to be performed under this contract is subject to the requirements of section 3 of the
Housing and Urban Development Act of 1968, as amended, 12 U.S.C. § 1701u (section 3).
The purpose of section 3 is to ensure that employment and other economic opportunities
generated by HUD assistance or HUD-assisted projects covered by section 3, shall, to the
greatest extent feasible, be directed to low- and very low-income persons, particularly persons
who are recipients of HUD assistance for housing.
B. The parties to this contract agree to comply with HUD’s regulations in 24 C.F.R. part 135,
which implement section 3. As evidenced by their execution of this contract, the parties to this
contract certify that they are under no contractual or other impediment that would prevent them
from complying with the part 135 regulations.
C. The Contractor agrees to send to each labor organization or representative of workers with
which the Contractor has a collective bargaining agreement or other understanding, if any, a
notice advising the labor organization or workers’ representative of the Contractor’s
commitments under this section 3 clause, and will post copies of the notice in conspicuous
places at the work site where both employees and applicants for training and employment
positions can see the notice. The notice shall describe the section 3 preference, shall set forth
minimum number and job titles subject to hire, availability of apprenticeship and training
positions, the qualifications for each; and the name and location of the person(s) taking
applications for each of the positions; and the anticipated date the work shall begin.
D. The Contractor agrees to include this section 3 clause in every subcontract subject to
compliance with regulations in 24 C.F.R. part 135, and agrees to take appropriate action, as
provided in an applicable provision of the subcontract or in this section 3 clause, upon a
finding that the subcontractor is in violation of the regulations in 24 C.F.R. part 135. The
Contractor will not subcontract with any subcontractor where the Contractor has notice or
knowledge that the subcontractor has been found in violation of the regulations in 24 C.F.R.
part 135.
E. The Contractor will certify that any vacant employment positions, including training positions,
that are filled (1) after the Contractor is selected but before the contract is executed, and (2)
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with persons other than those to whom the regulations of 24 C.F.R. part 135 require
employment opportunities to be directed, were not filled to circumvent the Contractor’s
obligations under 24 C.F.R. part 135.
F. Noncompliance with HUD’s regulations in 24 C.F.R. part 135 may result in sanctions,
termination of this contract for default, and debarment or suspension from future HUD assisted
contracts.
G. With respect to work performed in connection with section 3 covered Indian housing
assistance, section 7(b) of the Indian Self-Determination and Education Assistance Act (25
U.S.C. § 450e) also applies to the work to be performed under this contract. Section 7(b)
requires that to the greatest extent feasible (i) preference and opportunities for training and
employment shall be given to Indians, and (ii) preference in the award of contracts and
subcontracts shall be given to Indian organizations and Indian-owned Economic Enterprises.
Parties to this contract that are subject to the provisions of section 3 and section 7(b) agree to
comply with section 3 to the maximum extent feasible, but not in derogation of compliance
with section 7(b).
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STANDARD CLAUSES FOR AGENCY CONTRACTS
The parties to the attached contract, license, lease,
amendment or other agreement of any kind (hereinafter,
"Contract") agree to be bound by the following clauses which are
hereby made a part of the Contract (the word "Contractor" herein
refers to any party other than the State of New York (“State”),
whether a contractor, licenser, licensee, lessor, lessee or any other
party):
1. ACCOUNTING RECORDS. The Contractor shall establish
and maintain complete and accurate books, records, documents,
accounts and other evidence directly pertinent to performance of
work done for the Agency or Agencies under this Contract
(hereinafter, collectively, "the Records") consistent with generally
accepted bookkeeping practices. The Records must be kept for the
balance of the calendar year in which they were made and for six
(6) additional years thereafter. The Agency or Agencies involved
in this Contract and any person or entity authorized to conduct an
examination shall have access to the Records during normal
business hours at an office of the Contractor within the State of
New York or, if no such office is available, at a mutually agreeable
and reasonable venue within the State, for the term specified above
for the purposes of inspection, auditing and copying. The Agency
or Agencies shall take reasonable steps to protect from public
disclosure any of the Records which are exempt from disclosure
under Section 87 of the Public Officers Law (the "Statute")
provided that: (i) the Contractor shall timely inform the Agencies’
Senior Vice President and Counsel, in writing, that said records
should not be disclosed; and (ii) said records shall be sufficiently
identified; and (iii) designation of said records as exempt under the
Statute is reasonable. Nothing contained herein shall diminish, or
in any way adversely affect, the Agency’s or Agencies’ right to
discovery in any pending or future litigation.
2. CONFLICTS OF INTEREST. The Contractor shall not
accept any engagement in conflict with the Agency’s or Agencies’
interest in the subject matter of this Contract.
The Servicer shall not offer to any employee, member or director
of the Agency or Agencies’ any gift, whether in the form of
money, service, loan, travel, entertainment, hospitality, thing or
promise, or in any other form, under circumstances in which it
could reasonably be inferred that the gift was intended to influence
said employee, member or director, or could reasonably be
expected to influence said employee, member or director, in the
performance of the official duty of said employee, member or
director or was intended as a reward for any official action on the
part of said employee, member or director.

3. SUBCONSULTANTS. The Contractor shall not employ,
contract with, or use the services of any consultant for the work of
this Contract (except such third parties which may be used by the
Contractor in the normal course of business, such as couriers,
imaging services, etc.) without obtaining the prior written approval
of the Agency or Agencies.
4. NON-ASSIGNABILITY. This Contract may not be assigned
by the Contractor or its right, title or interest therein assigned,
transferred, conveyed, sublet or disposed of without the previous
consent in writing of the Agency or Agencies and any attempts to
assign the Contract without the Agency or Agencies’ written
consent are null and void. However, this Contract shall be binding
upon and inure to the benefit of the Agency or Agencies and its
successors and assigns.
5. INDEMNITY. The Contractor shall indemnify and hold the
Agency or Agencies and their employees, officers, Members and
Directors (collectively, the “Indemnities”) harmless from and
against all claims, demands, liability, loss, cost, damage or
expense, including attorney's fees, which may be incurred by the
Indemnities because of negligence or malfeasance on the part of
the Contractor arising out of this Contract.
6. NON-DISCRIMINATION. To the extent required by Article
15 of the Executive Law (also known as the Human Rights Law)
and all other State and Federal statutory and constitutional nondiscrimination provisions, the Contractor will not discriminate
against any employee or applicant for employment because of
race, creed, color, sex (including gender identity or expression),
national origin, sexual orientation, military status, age, disability,
predisposing genetic characteristics, marital status or domestic
violence victim status. If this a building service contract as
defined in Section 230 of the Labor Law, then, in accordance with
Section 239 thereof, Contractor agrees that neither it nor its
subcontractors shall by reason or race, creed, color, national
origin, age, sex or disability: (a) discriminate in hiring against any
New York State citizen who is qualified and available to perform
the work; or (b) discriminate against or intimidate any employee
hired for the performance of work under this Contract. Contractor
is subject to fines of $50 per person per day for any violation of
Section 239 as well as possible termination of this Contract and
forfeiture of all moneys due hereunder for a second or subsequent
violation.
If directed to do so by the State Commissioner of Human Rights
(“Commissioner”), the Contractor will send to each labor union to
which the Contractor is bound a notice provided by the
Commissioner advising of this provision. The Servicer will keep
posted in conspicuous places notices of the Commissioner
regarding laws against discrimination. The Contractor will state in

NEW YORK STATE HOUSING FINANCE AGENCY, STATE OF NEW YORK MORTGAGE AGENCY
NEW YORK STATE AFFORDABLE HOUSING CORPORATION, STATE OF NEW YORK MUNICIPAL BOND
BANK AGENCY, AND TOBACCO SETTLEMENT FINANCING CORPORATION
641 LEXINGTON AVENUE, NEW YORK, NEW YORK 10022, (212) 688-4000
HOUSING TRUST FUND CORPORATION
38-40 STATE STREET, ALBANY NEW YORK 12207
May, 2014
all advertisements for employees that all qualified applicants will
be afforded equal opportunities without discrimination because of
race, creed, color, sex, national origin, sexual orientation, age,
disability, genetic predisposition or carrier status, or marital status.
If the Contractor has fifteen or more employees, it is an unlawful
employment practice for the Contractor to fail or refuse to hire or
to discharge any individual, or otherwise to discriminate against
any individual with respect to the individual’s compensation,
terms, conditions, or privileges of employment, or to limit,
segregate, or classify employees or applicants for employment in
any way which would deprive or tend to deprive any individual of
employment opportunities or otherwise adversely affect an
individual’s status as an employee, because of such individual’s
race, color, religion, sex, or national origin, or because an
individual opposed any practice made unlawful by Title VII of the
Civil Rights Act of 1964, as amended, or because he or she made a
charge, testified, assisted, or participated in any manner in an
investigation, proceeding, or hearing under that Title; and that it
shall be an unlawful employment practice to print or publish or
cause to be printed or published any notice or advertisement
relating to employment indicating any preference, limitation,
specification, or discrimination on the basis of race, color,
religion, sex, or national origin.
If the Contractor has fifteen or more employees, the Contractor:
(1) will make and keep such records relevant to the determinations
of whether unlawful employment practices have been or are being
committed; (2) will preserve such records for such periods as the
Equal Employment Opportunity Commission (“EEOC”) shall
prescribe by regulation; (3) will make such reports therefrom as
the EEOC shall prescribe by regulation or order; (4) must post and
keep posted in conspicuous places upon its premises where notices
to employees and applicants for employment are customarily
posted a notice prepared or approved by the EEOC setting forth
excerpts from, or summaries of, pertinent provisions of Title VII
of the Civil Rights Act of 1964, as amended, and information
pertinent to the filing of a complaint.
To the extent required by Article 15 of the Executive Law (also
known as the Human Rights Law) and all other State and Federal
statutory and constitutional non-discrimination provisions, the
Contractor will comply with all non-discriminatory employment
practices, will furnish all information deemed necessary by the
Commissioner, and will permit the Commissioner access to its
records to ascertain compliance. The Contractor will bind all
subcontractors hired to perform services in connection with this
Contract to the requirements of this section, take such action for
enforcement as the Commissioner may direct, and notify the
Commissioner if such action results in litigation. This Contract

may be terminated by the Agency or Agencies upon the
Commissioner’s finding of non-compliance with this section, and
the Contractor may be declared ineligible for future contracts with
an agency of the State or a public authority until the Contractor
satisfies the Commissioner of compliance.
7. EQUAL EMPLOYMENT OPPORTUNITIES FOR
MINORITIES AND WOMEN. In accordance with Section 312
of the Executive Law and 5 NYCRR 143, if this Contract is: (i) a
written agreement or purchase order instrument, providing for a
total expenditure in excess of $25,000.00, whereby the Agency or
Agencies, is committed to expend or does expend funds in return
for labor, services, supplies, equipment, materials or any
combination of the foregoing, to be performed for, or rendered or
furnished to the Agency or Agencies, then the following shall
apply and by signing this agreement the Contractor certifies and
affirms that it is Contractor’s equal employment opportunity
policy that:
(a) the Contractor will not discriminate against employees or
applicants for employment because of race, creed, color, national
origin, sex, age, disability or marital status, shall make and
document its conscientious and active efforts to employ and utilize
minority group members and women in its work force on Agency
or Agencies’ contracts and will undertake or continue existing
programs of affirmative action to ensure that minority group
members and women are afforded equal employment
opportunities without discrimination. Affirmative action shall
mean recruitment, employment, job assignment, promotion,
upgradings, demotion, transfer, layoff, or termination and rates of
pay or other forms of compensation;
(b) at the request of the Agency or Agencies, the Contractor shall
request each employment agency, labor union, or authorized
representative of workers with which it has a collective bargaining
or other agreement or understanding, to furnish a written statement
that such employment agency, labor union or representative will
not discriminate on the basis of race, creed, color, national origin,
sex, age, disability or marital status and that such union or
representative will affirmatively cooperate in the implementation
of the Contractor's obligations herein; and
(c) the Contractor shall state, in all solicitations or advertisements
for employees, that, in the performance of this Contract, all
qualified applicants will be afforded equal employment
opportunities without discrimination because of race, creed, color,
national origin, sex, age, disability or marital status.
Contractor will include the provisions of ‘a”, “b”, and “c” above,
in every subcontract. Section 312 does not apply to: (i) work,
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goods or services unrelated to this Contract; or (ii) employment
outside New York State. The Agency or Agencies shall consider
compliance by a Contractor or subcontractor with the requirements
of any federal law concerning equal employment opportunity
which effectuates the purpose of this section. The Agency or
Agencies shall determine whether the imposition of the
requirements of the provisions hereof duplicate or conflict with
any such federal law and if such duplication or conflict exists, the
Agency or Agencies shall waive the applicability of Section 312 to
the extent of such duplication or conflict. Contractor will comply
with all duly promulgated and lawful rules and regulations of the
Department of Economic Development’s Division of Minority and
Women's Business Development pertaining hereto.
(d) If the procurement of the goods or services provided herein is
subject to minority and women-owned participation requirements
pursuant to Article 15-A of the Executive Law, the Contractor
shall be liable to the Agency or Agencies for liquidated or other
appropriate damages and shall provide for other appropriate
remedies on account of such breach in the event it is found that the
Contractor willfully and intentionally failed to comply with the
minority and women-owned participation requirements set-forth in
Article 15-A of the Executive Law.
8. PROPRIETARY INFORMATION.
All memoranda,
analyses, spreadsheets and other pertinent documents or writings,
including reports and financial statements developed or prepared
by, or for, the Contractor in connection with the performance of
this Contract are “Proprietary Information” and shall be, and
remain, the property of the Agency or Agencies. All original
documents constituting Proprietary Information shall be delivered
to the Agency or Agencies by the Contractor, or any subcontractor,
or any other person possessing them, upon the termination of this
Contract or upon the earlier request of the Agency or Agencies,
except that the Contractor may retain copies for its files.
Proprietary Information may not be utilized, disclosed or
otherwise made available to other persons by the Contractor
without the prior written approval of the Agencies’ Senior Vice
President and Counsel. The provisions of this section shall be in
addition to, and not in derogation of, any duty imposed upon the
Contractor by any law, regulation or rule governing professional
conduct respecting confidentiality.
9. IDENTIFYING INFORMATION AND PRIVACY
NOTIFICATION.
(a)
FEDERAL
EMPLOYER
IDENTIFICATION NUMBER and/or FEDERAL SOCIAL
SECURITY NUMBER. All invoices submitted for payment for
the sale of goods or services or the lease of real or personal
property to the Agency or Agencies must include the payee's
identification number, i.e., the seller's or lessor's identification
number. The number is either the payee's Federal employer

identification number or Federal social security number, or both
such numbers when the payee has both such numbers. Failure to
include this number or numbers may delay payment. Where the
payee does not have such number or numbers, the payee, on its
invoice, must give the reason or reasons why the payee does not
have such number or numbers.
(b) PRIVACY NOTIFICATION. (1) The authority to request the
above personal information from a seller of goods or services or a
lessor of real or personal property, and the authority to maintain
such information, is found in Section 5 of the State Tax Law.
Disclosure of this information by the seller or lessor to the Agency
or Agencies is mandatory. The principal purpose for which the
information is collected is to enable the State to identify
individuals, businesses and others who have been delinquent in
filing tax returns or may have understated their tax liabilities and
to generally identify persons affected by the taxes administered by
the Commissioner of Taxation and Finance. The information will
be used for tax administration purposes and for any other purpose
authorized by law. (2) The personal information is requested by
Agency or Agencies to purchase the goods or services or lease the
real or personal property covered by this Contract or lease. The
information is maintained by Disbursement Manager at the
Agency or Agencies, 641 Lexington Avenue, New York, New
York 10022, under the name “Vendor Federal Social Security and
Federal Employee Identification Numbers.”
10. CONTRACTUAL RELATIONSHIP.
It is expressly
understood that the relationship between the Agency or Agencies
and the Contractor is an independent contractual relationship and
neither the Contractor, its employees, nor its subcontractors shall
be considered employees of the Agency or Agencies for any
purpose. Please refer to the following link on the Agency’s web
site to view each of the Agency’s Prompt Payment Policies at
http://www.nyshcr.org/AboutUs/Procurement/Contractinformation
.htm or call the Agencies’ Contract Officer at (212) 688-4000.
11. ENTIRE AGREEMENT. This Contract constitutes the
entire agreement between the Contractor and the Agency or
Agencies with respect to the subject matter hereof, superseding all
negotiations, prior discussions and preliminary agreements. In the
event of a conflict between the terms of the Contract (including
any and all attachments thereto and amendments thereof) and the
terms of this Appendix II, the terms of this Appendix II shall
control.
12. MODIFICATION.
Waiver, discharge, amendment,
supplement, extension or other modification of this Contract shall
be subject to prior approval by the Agency or Agencies and may
be effected only by an instrument in writing signed by the parties
to this Contract.
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13. SECTION HEADINGS. The caption of sections in this
Contract are inserted solely for convenience of reference and are
not intended to define, limit, or describe the scope of this Contract
or any provision hereof or to otherwise affect this Contract in any
way. The section headings shall not be considered in any way in
construing this Contract.
14. COUNTERPARTS. This Contract may be executed in any
number of counterparts. Each such counterpart shall be deemed to
be a duplicate original. All such counterparts shall constitute but
one and the same instrument.
15. GOVERNING LAW. This Contract has been executed and
delivered in, and shall be construed and enforced in accordance
with the laws of, the State of New York. In the event of conflict
between New York State law and federal laws and regulations, the
latter shall prevail.
16. NOTICES. All notices and other communications given
hereunder shall not be effective for any purpose whatsoever unless
in writing and delivered by hand or mailed by United States first
class registered or certified mail, return receipt requested. Notice
shall be deemed to have been given, if delivered by hand, when
actually received by the party being notified, or, if mailed, when
addressed (a) if to the Contractor, to the attention of the
Contractor’s authorized signatory of this Contract at the address
specified for the Contractor on page one of this Contract, or at
such other address as to which the Contractor shall have notified
the Agency or Agencies, and (b) if to the Agency or Agencies, to
the attention of the Senior Vice President and Counsel, at the
address for the Agency or Agencies on page one this Contract, or
at such other address of which the Agency or Agencies shall have
notified the Contractor.
17. SEVERABILITY. All rights, powers and remedies provided
herein may be exercised only to the extent that they do not violate
any applicable law, and are intended to be limited to the extent
necessary so that they will not render this Contract invalid,
unenforceable or not entitled to be recorded, registered, or filed
under applicable law. If any provision or term of this Contract or
any portion of a provision shall be held to be invalid, illegal or
unenforceable, only such provision or part thereof shall be affected
by such holding and this Contract shall be construed as if such
invalid, illegal or unenforceable provision or part thereof had not
been contained herein.
18. WORKERS’ COMPENSATION. This Contract shall be
void and of no force and effect unless the Contractor shall provide
and maintain coverage during the life of this Contract for the

benefit of such employees as are required to be covered by the
provisions of the Workers’ Compensation Law.
19. NO ARBITRATION.
Disputes involving this Contract,
including the breach or alleged breach thereof, may not be
submitted to binding arbitration (except where statutorily
authorized), but must, instead, be heard in a court of competent
jurisdiction of the State of New York.
20. SERVICE OF PROCESS. In addition to the methods of
service allowed by the State Civil Practice Law & Rules
(“CPLR”), the Contractor hereby consents to service of process
upon it by registered or certified mail, return receipt requested.
Service of process hereunder shall be complete upon the
Contractor’s actual receipt of process or upon the Agency’s or
Agencies’ receipt of the return thereof by the United States Postal
Service as refused or undeliverable. The Contractor must
promptly notify the Agency or Agencies, in writing, of each and
every change of address to which service of process can be made.
Service of process by the Agency or Agencies to the last known
address shall be sufficient. The Contractor will have thirty (30)
calendar days after service hereunder is complete in which to
respond.
21. NON-COLLUSIVE BIDDING CERTIFICATION. If this
Contract was awarded based upon the submission of a bid or
proposal, the Contractor affirms, under penalty of perjury, that the
prices in its bid or proposal were arrived at independently, without
collusion, consultation, communication, or agreement, for the
purpose of restricting competition, or as to any matter relating to
such prices with any other Contractor or with any competitor. The
Contractor further affirms that, at the time the Contractor
submitted its bid or proposal, an authorized and responsible person
executed and delivered a non-collusive bidding certification to the
Agency or Agencies on the Contractor’s behalf.
22. LOBBYING REFORM LAW DISCLOSURE.
If the
procurement of the goods or services provided herein were
applicable to Lobbying Reform Law Disclosure as pursuant to
State Finance Law §§139-j and 139-k, the Agency or Agencies
reserves the right to terminate this Contract in the event it is found
that the certification filed by the Offerer/Bidder in accordance with
New York State Finance Law §139-k was intentionally false or
intentionally incomplete. Upon such finding, the Agency or
Agencies may exercise their termination right by providing written
notification to the Contractor.
23. MACBRIDE FAIR EMPLOYMENT PRINCIPLES. In
accordance with the MacBride Fair Employment Principles
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(Chapter 807 of the Laws of 1992), the Contractor hereby
stipulates that the Contractor either (a) has no business operations
in Northern Ireland, or (b) shall take lawful steps in good faith to
conduct any business operations in Northern Ireland in accordance
with the MacBride Fair Employment Principles (as described in
Section 165 of the New York State Finance Law), and shall permit
independent monitoring of compliance with such principles.
24. OMNIBUS PROCUREMENT ACT OF 1992. It is the
policy of New York State to maximize opportunities for the
participation of New York State business enterprises, including
minority and women-owned business enterprises as bidders,
subcontractors and suppliers on its procurement contracts.
Information on the availability of New York State subcontractors
and suppliers is available from:
NYS Department of Economic Development
Division for Small Business
Albany, New York 12245
Telephone: 518-292-5100
Fax: 518-292-5884
Email: opa@esd ny.gov
A directory of certified minority and women-owned business
enterprises is available from:
NYS Department of Economic Development
Division of Minority and Women's Business Development
633 Third Avenue
New York, New York 10017
Telephone: 212-803-2424
Email:mwbecertification@esd.ny.gov
https://ny newnycontracts.com/FrontEnd/VendorSearchPublic.asp
The Omnibus Procurement Act of 1992 requires that by signing
this bid proposal or Contract, as applicable, Contractors certify
that whenever the total bid amount is greater than $1 million:
(a) The Contractor has made reasonable efforts to encourage the
participation of New York State Business Enterprises as suppliers
and subcontractors, including certified minority and womenowned business enterprises, on this project, and has retained the
documentation of these efforts to be provided upon request to the
State;
(b) The Contractor has complied with the Federal Equal
Opportunity Act of 1972 (P.L. 92-261), as amended;
(c) The Contractor agrees to make reasonable efforts to provide
notification to New York State residents of employment
opportunities on this project through listing any such positions
with the Job Service Division of the New York State Department

of Labor, or providing such notification in such manner as is
consistent with existing collective bargaining contracts or
agreements. The Contractor agrees to document these efforts and
to provide said documentation to the State upon request; and
(d) The Contractor acknowledges notice that the State may seek to
obtain offset credits from foreign countries as a result of this
Contract and agrees to cooperate with the State in these efforts.
25. GENERAL RESPONSIBILITY LANGUAGE.
The
Contractor shall at all times during Contract term remain
responsible. The Contractor agrees, if requested by the Agencies,
to present evidence of its continuing legal authority to do business
in New York State, integrity, experience, ability, prior
performance, and organizational and financial capacity.
For purposes of this Agreement, Contractor responsibility generally
means that the Contractor has the integrity to justify the award of
public dollars and the capacity to perform the requirements of this
Contract fully. In connection herewith, to the extent that the
Agencies may make certain determinations with respect to
Contractor responsibility, wherein the Agencies determine whether
it has reasonable assurances that a Contractor is responsible, is an
important part of the procurement process, promoting fairness in
contracting, mitigating contract issues, and protecting the
Contractor and the Agencies against failed contracts. In making
such a responsibility determination, the Agencies shall evaluate the
Contractor’s responsibility with respect to four factors: (a) financial
and organizational capacity; (ii) legal authority to do business in
New York State; (c) integrity; and (iv) previous performance.
26. SUSPENSION OF WORK (for Non-Responsibility). The
Agencies reserve the right to suspend any or all activities under this
Contract, at any time, when the Agency discovers information that
calls into question the responsibility of the Contractor. In the event
of such suspension, the Contractor will be given written notice
outlining the particulars of such suspension. Upon issuance of such
notice, the Contractor must comply with the terms of the
suspension order. Contract activity may resume at such time as the
Agencies issue a written notice authorizing a resumption of
performance under the Contract.
27. Termination (for Non-Responsibility). Upon written notice
to the Contractor, and a reasonable opportunity to be heard with
appropriate Agency staff, the Contract may be terminated by the
Agencies at the Contractor’s expense where the Contractor is
determined by the Agencies to be non-responsible. In such event,
the Agencies may complete the contractual requirements in any
manner they deem advisable and pursue available legal or equitable
remedies for breach.
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28. Iran Divestment Act. By entering into this Agreement,
Contractor certifies in accordance with State Finance Law §165-a
that it is not on the “Entities Determined to be Non-Responsive
Bidders/Offerers pursuant to the New York State Iran Divestment
Act of 2012” (“Prohibited Entities List”) posted at:
http://www.ogs ny.gov/about/regs/docs/ListofEntities.pdf
Contractor further certifies that it will not utilize on this Contract
any subcontractor that is identified on the Prohibited Entities List.
Contractor agrees that should it seek to renew or extend this
Contract, it must provide the same certification at the time the
Contract is renewed or extended. Contractor also agrees that any
proposed Assignee of this Contract will be required to certify that
it is not on the Prohibited Entities List before the contract
assignment will be approved by the Agency.
During the term of the Contract, should the Agency receive
information that a person (as defined in State Finance Law §165-a)
is in violation of the above-referenced certifications, the Agency
will review such information and offer the person an opportunity
to respond. If the person fails to demonstrate that it has ceased its
engagement in the investment activity which is in violation of the
Act within 90 days after the determination of such violation, then
the Agency shall take such action as may be appropriate and
provided for by law, rule, or contract, including, but not limited to,
imposing sanctions, seeking compliance, recovering damages, or
declaring the Contractor in default.
The Agency reserves the right to reject any bid, request for
assignment, renewal or extension for an entity that appears on the
Prohibited Entities List prior to the award, assignment, renewal or
extension of a contract, and to pursue a responsibility review with
respect to any entity that is awarded a contract and appears on the
Prohibited Entities list after contract award.
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STANDARD CLAUSES FOR NYS CONTRACTS
The parties to the attached contract, license, lease, amendment
or other agreement of any kind (hereinafter, "the contract" or
"this contract") agree to be bound by the following clauses
which are hereby made a part of the contract (the word
"Contractor" herein refers to any party other than the State,
whether a contractor, licenser, licensee, lessor, lessee or any
other party):
1. EXECUTORY CLAUSE. In accordance with Section 41
of the State Finance Law, the State shall have no liability
under this contract to the Contractor or to anyone else beyond
funds appropriated and available for this contract.
2. NON-ASSIGNMENT CLAUSE. In accordance with
Section 138 of the State Finance Law, this contract may not be
assigned by the Contractor or its right, title or interest therein
assigned, transferred, conveyed, sublet or otherwise disposed
of without the State’s previous written consent, and attempts
to do so are null and void. Notwithstanding the foregoing,
such prior written consent of an assignment of a contract let
pursuant to Article XI of the State Finance Law may be
waived at the discretion of the contracting agency and with the
concurrence of the State Comptroller where the original
contract was subject to the State Comptroller’s approval,
where the assignment is due to a reorganization, merger or
consolidation of the Contractor’s business entity or enterprise.
The State retains its right to approve an assignment and to
require that any Contractor demonstrate its responsibility to do
business with the State. The Contractor may, however, assign
its right to receive payments without the State’s prior written
consent unless this contract concerns Certificates of
Participation pursuant to Article 5-A of the State Finance Law.
3. COMPTROLLER'S APPROVAL. In accordance with
Section 112 of the State Finance Law (or, if this contract is
with the State University or City University of New York,
Section 355 or Section 6218 of the Education Law), if this
contract exceeds $50,000 (or the minimum thresholds agreed
to by the Office of the State Comptroller for certain S.U.N.Y.
and C.U.N.Y. contracts), or if this is an amendment for any
amount to a contract which, as so amended, exceeds said
statutory amount, or if, by this contract, the State agrees to
give something other than money when the value or
reasonably estimated value of such consideration exceeds
$10,000, it shall not be valid, effective or binding upon the
State until it has been approved by the State Comptroller and
filed in his office. Comptroller's approval of contracts let by
the Office of General Services is required when such contracts
exceed $85,000 (State Finance Law Section 163.6-a).
However, such pre-approval shall not be required for any
contract established as a centralized contract through the
Office of General Services or for a purchase order or other
transaction issued under such centralized contract.
4. WORKERS' COMPENSATION BENEFITS. In
accordance with Section 142 of the State Finance Law, this
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contract shall be void and of no force and effect unless the
Contractor shall provide and maintain coverage during the life
of this contract for the benefit of such employees as are
required to be covered by the provisions of the Workers'
Compensation Law.
5. NON-DISCRIMINATION REQUIREMENTS. To the
extent required by Article 15 of the Executive Law (also
known as the Human Rights Law) and all other State and
Federal statutory and constitutional non-discrimination
provisions, the Contractor will not discriminate against any
employee or applicant for employment because of race, creed,
color, sex (including gender identity or expression), national
origin, sexual orientation, military status, age, disability,
predisposing genetic characteristics, marital status or domestic
violence victim status. Furthermore, in accordance with
Section 220-e of the Labor Law, if this is a contract for the
construction, alteration or repair of any public building or
public work or for the manufacture, sale or distribution of
materials, equipment or supplies, and to the extent that this
contract shall be performed within the State of New York,
Contractor agrees that neither it nor its subcontractors shall, by
reason of race, creed, color, disability, sex, or national origin:
(a) discriminate in hiring against any New York State citizen
who is qualified and available to perform the work; or (b)
discriminate against or intimidate any employee hired for the
performance of work under this contract. If this is a building
service contract as defined in Section 230 of the Labor Law,
then, in accordance with Section 239 thereof, Contractor
agrees that neither it nor its subcontractors shall by reason of
race, creed, color, national origin, age, sex or disability: (a)
discriminate in hiring against any New York State citizen who
is qualified and available to perform the work; or (b)
discriminate against or intimidate any employee hired for the
performance of work under this contract. Contractor is subject
to fines of $50.00 per person per day for any violation of
Section 220-e or Section 239 as well as possible termination
of this contract and forfeiture of all moneys due hereunder for
a second or subsequent violation.
6. WAGE AND HOURS PROVISIONS. If this is a public
work contract covered by Article 8 of the Labor Law or a
building service contract covered by Article 9 thereof, neither
Contractor's employees nor the employees of its
subcontractors may be required or permitted to work more
than the number of hours or days stated in said statutes, except
as otherwise provided in the Labor Law and as set forth in
prevailing wage and supplement schedules issued by the State
Labor Department.
Furthermore, Contractor and its
subcontractors must pay at least the prevailing wage rate and
pay or provide the prevailing supplements, including the
premium rates for overtime pay, as determined by the State
Labor Department in accordance with the Labor Law.
Additionally, effective April 28, 2008, if this is a public work
contract covered by Article 8 of the Labor Law, the Contractor
understands and agrees that the filing of payrolls in a manner
consistent with Subdivision 3-a of Section 220 of the Labor
Law shall be a condition precedent to payment by the State of

January 2014

STANDARD CLAUSES FOR NYS CONTRACTS

any State approved sums due and owing for work done upon
the project.
7. NON-COLLUSIVE BIDDING CERTIFICATION. In
accordance with Section 139-d of the State Finance Law, if
this contract was awarded based upon the submission of bids,
Contractor affirms, under penalty of perjury, that its bid was
arrived at independently and without collusion aimed at
restricting competition. Contractor further affirms that, at the
time Contractor submitted its bid, an authorized and
responsible person executed and delivered to the State a noncollusive bidding certification on Contractor's behalf.
8. INTERNATIONAL BOYCOTT PROHIBITION. In
accordance with Section 220-f of the Labor Law and Section
139-h of the State Finance Law, if this contract exceeds
$5,000, the Contractor agrees, as a material condition of the
contract, that neither the Contractor nor any substantially
owned or affiliated person, firm, partnership or corporation
has participated, is participating, or shall participate in an
international boycott in violation of the federal Export
Administration Act of 1979 (50 USC App. Sections 2401 et
seq.) or regulations thereunder. If such Contractor, or any of
the aforesaid affiliates of Contractor, is convicted or is
otherwise found to have violated said laws or regulations upon
the final determination of the United States Commerce
Department or any other appropriate agency of the United
States subsequent to the contract's execution, such contract,
amendment or modification thereto shall be rendered forfeit
and void. The Contractor shall so notify the State Comptroller
within five (5) business days of such conviction, determination
or disposition of appeal (2NYCRR 105.4).
9. SET-OFF RIGHTS. The State shall have all of its
common law, equitable and statutory rights of set-off. These
rights shall include, but not be limited to, the State's option to
withhold for the purposes of set-off any moneys due to the
Contractor under this contract up to any amounts due and
owing to the State with regard to this contract, any other
contract with any State department or agency, including any
contract for a term commencing prior to the term of this
contract, plus any amounts due and owing to the State for any
other reason including, without limitation, tax delinquencies,
fee delinquencies or monetary penalties relative thereto. The
State shall exercise its set-off rights in accordance with normal
State practices including, in cases of set-off pursuant to an
audit, the finalization of such audit by the State agency, its
representatives, or the State Comptroller.
10. RECORDS. The Contractor shall establish and maintain
complete and accurate books, records, documents, accounts
and other evidence directly pertinent to performance under
this contract (hereinafter, collectively, "the Records"). The
Records must be kept for the balance of the calendar year in
which they were made and for six (6) additional years
thereafter. The State Comptroller, the Attorney General and
any other person or entity authorized to conduct an
examination, as well as the agency or agencies involved in this
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contract, shall have access to the Records during normal
business hours at an office of the Contractor within the State
of New York or, if no such office is available, at a mutually
agreeable and reasonable venue within the State, for the term
specified above for the purposes of inspection, auditing and
copying. The State shall take reasonable steps to protect from
public disclosure any of the Records which are exempt from
disclosure under Section 87 of the Public Officers Law (the
"Statute") provided that: (i) the Contractor shall timely inform
an appropriate State official, in writing, that said records
should not be disclosed; and (ii) said records shall be
sufficiently identified; and (iii) designation of said records as
exempt under the Statute is reasonable. Nothing contained
herein shall diminish, or in any way adversely affect, the
State's right to discovery in any pending or future litigation.
11. IDENTIFYING INFORMATION AND PRIVACY
NOTIFICATION.
(a) Identification Number(s). Every
invoice or New York State Claim for Payment submitted to a
New York State agency by a payee, for payment for the sale of
goods or services or for transactions (e.g., leases, easements,
licenses, etc.) related to real or personal property must include
the payee's identification number. The number is any or all of
the following: (i) the payee’s Federal employer identification
number, (ii) the payee’s Federal social security number, and/or
(iii) the payee’s Vendor Identification Number assigned by the
Statewide Financial System. Failure to include such number
or numbers may delay payment. Where the payee does not
have such number or numbers, the payee, on its invoice or
Claim for Payment, must give the reason or reasons why the
payee does not have such number or numbers.
(b) Privacy Notification. (1) The authority to request the
above personal information from a seller of goods or services
or a lessor of real or personal property, and the authority to
maintain such information, is found in Section 5 of the State
Tax Law. Disclosure of this information by the seller or lessor
to the State is mandatory. The principal purpose for which the
information is collected is to enable the State to identify
individuals, businesses and others who have been delinquent
in filing tax returns or may have understated their tax
liabilities and to generally identify persons affected by the
taxes administered by the Commissioner of Taxation and
Finance. The information will be used for tax administration
purposes and for any other purpose authorized by law. (2) The
personal information is requested by the purchasing unit of the
agency contracting to purchase the goods or services or lease
the real or personal property covered by this contract or lease.
The information is maintained in the Statewide Financial
System by the Vendor Management Unit within the Bureau of
State Expenditures, Office of the State Comptroller, 110 State
Street, Albany, New York 12236.
12. EQUAL EMPLOYMENT OPPORTUNITIES FOR
MINORITIES AND WOMEN. In accordance with Section
312 of the Executive Law and 5 NYCRR 143, if this contract
is: (i) a written agreement or purchase order instrument,
providing for a total expenditure in excess of $25,000.00,
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whereby a contracting agency is committed to expend or does
expend funds in return for labor, services, supplies,
equipment, materials or any combination of the foregoing, to
be performed for, or rendered or furnished to the contracting
agency; or (ii) a written agreement in excess of $100,000.00
whereby a contracting agency is committed to expend or does
expend funds for the acquisition, construction, demolition,
replacement, major repair or renovation of real property and
improvements thereon; or (iii) a written agreement in excess
of $100,000.00 whereby the owner of a State assisted housing
project is committed to expend or does expend funds for the
acquisition, construction, demolition, replacement, major
repair or renovation of real property and improvements
thereon for such project, then the following shall apply and by
signing this agreement the Contractor certifies and affirms that
it is Contractor’s equal employment opportunity policy that:
(a) The Contractor will not discriminate against employees or
applicants for employment because of race, creed, color,
national origin, sex, age, disability or marital status, shall
make and document its conscientious and active efforts to
employ and utilize minority group members and women in its
work force on State contracts and will undertake or continue
existing programs of affirmative action to ensure that minority
group members and women are afforded equal employment
opportunities without discrimination. Affirmative action shall
mean recruitment, employment, job assignment, promotion,
upgradings, demotion, transfer, layoff, or termination and rates
of pay or other forms of compensation;
(b) at the request of the contracting agency, the Contractor
shall request each employment agency, labor union, or
authorized representative of workers with which it has a
collective bargaining or other agreement or understanding, to
furnish a written statement that such employment agency,
labor union or representative will not discriminate on the basis
of race, creed, color, national origin, sex, age, disability or
marital status and that such union or representative will
affirmatively cooperate in the implementation of the
Contractor's obligations herein; and
(c)
the Contractor shall state, in all solicitations or
advertisements for employees, that, in the performance of the
State contract, all qualified applicants will be afforded equal
employment opportunities without discrimination because of
race, creed, color, national origin, sex, age, disability or
marital status.
Contractor will include the provisions of "a", "b", and "c"
above, in every subcontract over $25,000.00 for the
construction, demolition, replacement, major repair,
renovation, planning or design of real property and
improvements thereon (the "Work") except where the Work is
for the beneficial use of the Contractor. Section 312 does not
apply to: (i) work, goods or services unrelated to this contract;
or (ii) employment outside New York State. The State shall
consider compliance by a contractor or subcontractor with the
requirements of any federal law concerning equal employment
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opportunity which effectuates the purpose of this section. The
contracting agency shall determine whether the imposition of
the requirements of the provisions hereof duplicate or conflict
with any such federal law and if such duplication or conflict
exists, the contracting agency shall waive the applicability of
Section 312 to the extent of such duplication or conflict.
Contractor will comply with all duly promulgated and lawful
rules and regulations of the Department of Economic
Development’s Division of Minority and Women's Business
Development pertaining hereto.
13. CONFLICTING TERMS. In the event of a conflict
between the terms of the contract (including any and all
attachments thereto and amendments thereof) and the terms of
this Appendix A, the terms of this Appendix A shall control.
14. GOVERNING LAW. This contract shall be governed by
the laws of the State of New York except where the Federal
supremacy clause requires otherwise.
15. LATE PAYMENT. Timeliness of payment and any
interest to be paid to Contractor for late payment shall be
governed by Article 11-A of the State Finance Law to the
extent required by law.
16. NO ARBITRATION. Disputes involving this contract,
including the breach or alleged breach thereof, may not be
submitted to binding arbitration (except where statutorily
authorized), but must, instead, be heard in a court of
competent jurisdiction of the State of New York.
17. SERVICE OF PROCESS. In addition to the methods of
service allowed by the State Civil Practice Law & Rules
("CPLR"), Contractor hereby consents to service of process
upon it by registered or certified mail, return receipt requested.
Service hereunder shall be complete upon Contractor's actual
receipt of process or upon the State's receipt of the return
thereof by the United States Postal Service as refused or
undeliverable. Contractor must promptly notify the State, in
writing, of each and every change of address to which service
of process can be made. Service by the State to the last known
address shall be sufficient. Contractor will have thirty (30)
calendar days after service hereunder is complete in which to
respond.
18. PROHIBITION ON PURCHASE OF TROPICAL
HARDWOODS. The Contractor certifies and warrants that
all wood products to be used under this contract award will be
in accordance with, but not limited to, the specifications and
provisions of Section 165 of the State Finance Law, (Use of
Tropical Hardwoods) which prohibits purchase and use of
tropical hardwoods, unless specifically exempted, by the State
or any governmental agency or political subdivision or public
benefit corporation. Qualification for an exemption under this
law will be the responsibility of the contractor to establish to
meet with the approval of the State.
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In addition, when any portion of this contract involving the
use of woods, whether supply or installation, is to be
performed by any subcontractor, the prime Contractor will
indicate and certify in the submitted bid proposal that the
subcontractor has been informed and is in compliance with
specifications and provisions regarding use of tropical
hardwoods as detailed in §165 State Finance Law. Any such
use must meet with the approval of the State; otherwise, the
bid may not be considered responsive. Under bidder
certifications, proof of qualification for exemption will be the
responsibility of the Contractor to meet with the approval of
the State.
19. MACBRIDE FAIR EMPLOYMENT PRINCIPLES.
In accordance with the MacBride Fair Employment Principles
(Chapter 807 of the Laws of 1992), the Contractor hereby
stipulates that the Contractor either (a) has no business
operations in Northern Ireland, or (b) shall take lawful steps in
good faith to conduct any business operations in Northern
Ireland in accordance with the MacBride Fair Employment
Principles (as described in Section 165 of the New York State
Finance Law), and shall permit independent monitoring of
compliance with such principles.
20. OMNIBUS PROCUREMENT ACT OF 1992. It is the
policy of New York State to maximize opportunities for the
participation of New York State business enterprises,
including minority and women-owned business enterprises as
bidders, subcontractors and suppliers on its procurement
contracts.
Information on the availability of New York State
subcontractors and suppliers is available from:
NYS Department of Economic Development
Division for Small Business
Albany, New York 12245
Telephone: 518-292-5100
Fax: 518-292-5884
email: opa@esd ny.gov
A directory of certified minority and women-owned business
enterprises is available from:
NYS Department of Economic Development
Division of Minority and Women's Business Development
633 Third Avenue
New York, NY 10017
212-803-2414
email: mwbecertification@esd.ny.gov
https://ny.newnycontracts.com/FrontEnd/VendorSearchPu
blic.asp
The Omnibus Procurement Act of 1992 requires that by
signing this bid proposal or contract, as applicable,
Contractors certify that whenever the total bid amount is
greater than $1 million:
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(a) The Contractor has made reasonable efforts to encourage
the participation of New York State Business Enterprises as
suppliers and subcontractors, including certified minority and
women-owned business enterprises, on this project, and has
retained the documentation of these efforts to be provided
upon request to the State;
(b) The Contractor has complied with the Federal Equal
Opportunity Act of 1972 (P.L. 92-261), as amended;
(c) The Contractor agrees to make reasonable efforts to
provide notification to New York State residents of
employment opportunities on this project through listing any
such positions with the Job Service Division of the New York
State Department of Labor, or providing such notification in
such manner as is consistent with existing collective
bargaining contracts or agreements. The Contractor agrees to
document these efforts and to provide said documentation to
the State upon request; and
(d) The Contractor acknowledges notice that the State may
seek to obtain offset credits from foreign countries as a result
of this contract and agrees to cooperate with the State in these
efforts.
21. RECIPROCITY AND SANCTIONS PROVISIONS.
Bidders are hereby notified that if their principal place of
business is located in a country, nation, province, state or
political subdivision that penalizes New York State vendors,
and if the goods or services they offer will be substantially
produced or performed outside New York State, the Omnibus
Procurement Act 1994 and 2000 amendments (Chapter 684
and Chapter 383, respectively) require that they be denied
contracts which they would otherwise obtain. NOTE: As of
May 15, 2002, the list of discriminatory jurisdictions subject
to this provision includes the states of South Carolina, Alaska,
West Virginia, Wyoming, Louisiana and Hawaii. Contact
NYS Department of Economic Development for a current list
of jurisdictions subject to this provision.
22. COMPLIANCE WITH NEW YORK STATE
INFORMATION
SECURITY
BREACH
AND
NOTIFICATION ACT. Contractor shall comply with the
provisions of the New York State Information Security Breach
and Notification Act (General Business Law Section 899-aa;
State Technology Law Section 208).
23.
COMPLIANCE
WITH
CONSULTANT
DISCLOSURE LAW. If this is a contract for consulting
services, defined for purposes of this requirement to include
analysis, evaluation, research, training, data processing,
computer programming, engineering, environmental, health,
and mental health services, accounting, auditing, paralegal,
legal or similar services, then, in accordance with Section 163
(4-g) of the State Finance Law (as amended by Chapter 10 of
the Laws of 2006), the Contractor shall timely, accurately and
properly comply with the requirement to submit an annual
employment report for the contract to the agency that awarded
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the contract, the Department of Civil Service and the State
Comptroller.

limited to, imposing sanctions, seeking compliance,
recovering damages, or declaring the Contractor in default.

24. PROCUREMENT LOBBYING. To the extent this
agreement is a "procurement contract" as defined by
State Finance Law Sections 139-j and 139-k, by signing this
agreement the contractor certifies and affirms that all
disclosures made in accordance with State Finance Law
Sections 139-j and 139-k are complete, true and accurate. In
the event such certification is found to be intentionally false or
intentionally incomplete, the State may terminate the
agreement by providing written notification to the Contractor
in accordance with the terms of the agreement.

The state agency reserves the right to reject any bid, request
for assignment, renewal or extension for an entity that appears
on the Prohibited Entities List prior to the award, assignment,
renewal or extension of a contract, and to pursue a
responsibility review with respect to any entity that is awarded
a contract and appears on the Prohibited Entities list after
contract award.

25. CERTIFICATION OF REGISTRATION TO
COLLECT SALES AND COMPENSATING USE TAX
BY CERTAIN STATE CONTRACTORS, AFFILIATES
AND SUBCONTRACTORS.
To the extent this agreement is a contract as defined by Tax
Law Section 5-a, if the contractor fails to make the
certification required by Tax Law Section 5-a or if during the
term of the contract, the Department of Taxation and Finance
or the covered agency, as defined by Tax Law 5-a, discovers
that the certification, made under penalty of perjury, is false,
then such failure to file or false certification shall be a material
breach of this contract and this contract may be terminated, by
providing written notification to the Contractor in accordance
with the terms of the agreement, if the covered agency
determines that such action is in the best interest of the State.
26. IRAN DIVESTMENT ACT. By entering into this
Agreement, Contractor certifies in accordance with State
Finance Law §165-a that it is not on the “Entities Determined
to be Non-Responsive Bidders/Offerers pursuant to the New
York State Iran Divestment Act of 2012” (“Prohibited Entities
List”) posted at:
http://www.ogs.ny.gov/about/regs/docs/ListofEntities.pdf
Contractor further certifies that it will not utilize on this
Contract any subcontractor that is identified on the Prohibited
Entities List. Contractor agrees that should it seek to renew or
extend this Contract, it must provide the same certification at
the time the Contract is renewed or extended. Contractor also
agrees that any proposed Assignee of this Contract will be
required to certify that it is not on the Prohibited Entities List
before the contract assignment will be approved by the State.
During the term of the Contract, should the state agency
receive information that a person (as defined in State Finance
Law §165-a) is in violation of the above-referenced
certifications, the state agency will review such information
and offer the person an opportunity to respond. If the person
fails to demonstrate that it has ceased its engagement in the
investment activity which is in violation of the Act within 90
days after the determination of such violation, then the state
agency shall take such action as may be appropriate and
provided for by law, rule, or contract, including, but not
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DIVERSITY FORMS
SECTION 1 : HUD

U.S. Department of Housing and Urban Development
OMB Approval No.:

2535-0117 (exp. 1/31/2013)

Previous editions are obsolete.

Type of
Trade
Code
(See
below)
7c.

7c Type of Trade Codes
Housing/Public Housing
1 = New Construction
2 = Substantial Rehab.
3 = Repair
4 = Service
5 = Project Mangt.

7b.

7a.

CPD
1 = New Construction
2 = Education/Training
3 = Other

Amount of
Contract
or Subcontract

Grant/Project Number or
HUD Case Number or other
identification of property,
subdivision, dwelling unit, etc.

3a. Name of Contact Person

1. Grantee/Project Owner/Developer/Sponsor/Builder/Agency

Woman
Owned
Business
(Yes or
No)
7e.
7f.
7g.

Sec.
3

7h.

1
2
3
4
5
6

= White Americans
= Black Americans
= Native Americans
= Hispanic Americans
= Asian/Pacific Americans
= Hasidic Jews

7i.

Subcontractor
Sec.
Identification (ID)
3
Number

Street

Contractor/Subcontractor Name and Address
7j.

Use a separate sheet for each program code.

5. Program Code (Not applicable for CPD programs.)
See explanation of codes at bottom of page.

1
2
3
4
5

= All insured, including Section 8
5 = Section 202
= Flexible Subsidy
6 = HUD-Held (Management)
= Section 8 Noninsured, Non-HFDA 7 = Public/Indian Housing
= Insured (Management
= Asian/Pacific Americans

(Complete for Housing and Public and Indian Housing programs only):

5 Program Codes

Name

2. Location (City, State, ZIP Code)

 Oct. 1 - Sept. 30 (Annual-FY)

7d Racial/Ethnic Codes

Prime Contractor
Identification (ID)
Number

6 = Professional
7 = Tenant Services
8 = Education/Training
9 = Arch./Engrg. Appraisal
0 = Other

Contractor or
Subcontractor
Business
Racial/Ethnic
Code
(See below)
7d.

3b. Phone Number (Including Area Code)

Check if:
PHA 
IHA 
4. Reporting Period

City

Zip Code

form HUD-2516 (8/98)

State

6. Date Submitted to Field Office

Privacy Act Notice - The United States Department of Housing and Urban Development, Federal Housing Administration, is authorized to solicit the information requested in this form by virtue of Title 12, United States Code, Section 1701 et seq., and regulations
promulgated thereunder at Title 12, Code of Federal Regulations. It will not be disclosed or released outside the United States Department of Housing and Urban Development without your consent, except as required or permitted by law.

Executive Order 12421 dated July 14, 1983, directs the Minority Business Development Plans shall be developed by each Federal Agency and that these annual plans shall establish minority business development objectives. The information is used by HUD to monitor
and evaluate MBE activities against the total program activity and the designated minority business enterprise (MBE) goals. The Department requires the information to provide guidance and oversight for programs for the development of minority business enterprise
concerning Minority Business Development. If the information is not collected HUD would not be able to establish meaningful MBE goals nor evaluate MBE performance against these goals.
While no assurances of confidentiality is pledged to respondents, HUD generally discloses this data only in response to a Freedom of Information request.

Public Reporting Burden for this collection of information is estimated to average .50 hours per response, including the time for reviewing instructions, searching existing data sources, gathering and maintaining the data needed, and completing and reviewing the
collection of information. This information is voluntary. HUD may not collect this information, and you are not required to complete this form, unless it displays a currently valid OMB Control Number.

Contract and Subcontract Activity

firm receiving contract/subcontract activity only one time on each report for each firm.
Multifamily Housing Programs

Community Development Programs

1.

Reporting Period Check only one period.
Program Code Enter the appropriate program code.

4.
5.

Section 3 Contractor Enter Yes or No.

7j. Contractor/Subcontractor Name and Address Enter this information for each
Previous editions are obsolete.

7i.

7h. Subcontractor Identification (ID) Number Enter the Employer (IRS) Number
of the subcontractor as the unique identifier for each subcontract awarded from HUD
funds. When the subcontractor ID Number is provided, the respective Prime
Contractor ID Number must also be provided.

7g. Section 3 Contractor Enter Yes or No.

7f. Contractor Identification (ID) Number Enter the Employer (IRS) Number of the
Prime Contractor as the unique identifier for prime recipient of HUD funds. Note that
the Employer ( RS) Number must be provided for each contract/subcontract awarded.

7e. Woman Owned Business Enter Yes or No.

7d. Business Racial/Ethnic/Gender Code Enter the numeric code which indicates
the racial/ethnic /gender character of the owner(s) and controller(s) of 51% of the
business. When 51% or more is not owned and controlled by any single racial/ethnic/
gender category, enter the code which seems most appropriate. If the subcontractor
ID number is provided, the code would apply to the subcontractor and not to the prime
contractor.

7c. Type of Trade Enter the numeric codes which best indicates the contractor's/
subcontractor's service. If subcontractor ID number is provided in 7f., the type of trade
code would be for the subcontractor only and not for the prime contractor. The "other"
category includes supply, professional services and all other activities except construction and education/training activities.

7b. Amount of Contract/Subcontract Enter the dollar amount rounded to the
nearest dollar. If subcontractor D number is provided in 7f, the dollar figure would be
for the subcontract only and not for the prime contract.

Contact Person

3.

7a. Grant Number Enter the HUD Community Development Block Grant Identification Number (with dashes). For example: B-32-MC-25-0034. For Entitlement
Programs and Small City multi-year comprehensive programs, enter the latest
approved grant number.

Same as item 7b. under CPD Programs.
Same as item 7d. under CPD Pro-

Section 3 Contractor Enter Yes or No.

7j. Contractor/Subcontractor Name and Address
Programs.

7i.

7h. Subcontractor Identification (ID) Number
Programs.

Same as item 7j. under CPD

Same as item 7h. under CPD

Contractor Identification (ID) Number Same as item 7f. under CPD Programs.

7g. Section 3 Contractor Enter Yes or No.

7f.

7e. Woman Owned Business Enter Yes or No.

7d. Business Racial/Ethnic/Gender Code
grams.

7c. Type of Trade Same as item 7c. under CPD Programs.

7b. Amount of Contract/Subcontract

7a. Grant/Project Number Enter the HUD Project Number or Housing Development Grant or number assigned.

Same as item 3 under CPD Programs.

Grantee/Project Owner Enter the name of the unit of government, agency or
mortgagor entity submitting this report.

1.

3. Contact Person Enter name and phone of person responsible for maintaining
and submitting contract/subcontract data.

Grantee Enter the name of the unit of government submitting this report.

The terms “low-income persons” and “very low-income persons” have the same
meanings given the terms in section 3(b)(2) of the United States Housing Act of 1937.
Low-income persons mean families (including single persons) whose incomes do not
exceed 80 per centum of the median income for the area, as determined by the
Secretary, with adjustments for smaller and larger families, except that the Secretary

A Section 3 contractor/subcontractor is a business concern that provides economic
opportunities to low- and very low-income residents of the metropolitan area (or
nonmetropolitan county), including a business concern that is 51 percent or more
owned by low- or very low-income residents; employs a substantial number of low- or
very low-income residents; or provides subcontracting or business development
opportunities to businesses owned by low- or very low-income residents. Low- and
very low-income residents include participants in Youthbuild programs established
under Subtitle D of Title IV of the Cranston-Gonzalez National Affordable Housing Act.

completed for public and Indian housing and most community development programs.
Form HUD-60002 is to be completed by all other HUD programs including State
administered community development programs covered under Section 3.

This form has been modified to capture Section 3 contract data in columns 7g and 7i.
Section 3 requires that the employment and other economic opportunities generated
by HUD financial assistance for housing and community development programs shall,
to the greatest extent feasible, be directed toward low- and very low-income persons,
particularly those who are recipients of government assistance for housing. Recipients
using this form to report Section 3 contract data must also use Part I of form HUD60002 to report employment and training opportunities data. Form HUD-2516 is to be

Contracts/subcontracts of less than $10,000 need be reported only if such contracts
represent a significant portion of your total contracting activity. Include only contracts
executed during this reporting period.

This report is to be completed by grantees, developers, sponsors, builders, agencies,
and/or project owners for reporting contract and subcontract activities of $10,000 or
more under the following programs: Community Development Block Grants (entitlement and small cities); Urban Development Action Grants; Housing Development
Grants; Multifamily Insured and Noninsured; Public and Indian Housing Authorities;
and contracts entered into by recipients of CDBG rehabilitation assistance.

Contact Person Same as item 3 under CPD Programs.
Reporting Period Check only one period.
Program Code Enter the appropriate program code.

3.
4.
5.

Same as item 7b. under CPD Programs.
Same as item 7d. under CPD Pro-

Section 3 Contractor Enter Yes or No.
7j. Contractor/Subcontractor Name and Address
Programs.

7i.

7h. Subcontractor Identification (ID) Number
Programs.

form HUD-2516 (8/98)

Same as item 7j. under CPD

Same as item 7h. under CPD

Contractor Identification (ID) Number Same as item 7f. under CPD Programs.
7g. Section 3 Contractor Enter Yes or No.

7f.

7e. Woman Owned Business Enter Yes or No.

7d. Business Racial/Ethnic/Gender Code
grams.

7c. Type of Trade Same as item 7c. under CPD Programs.

7b. Amount of Contract/Subcontract

7a. Grant/Project Number Enter the HUD Project Number or Housing Development Grant or number assigned.

Project Owner Enter the name of the unit of government, agency or mortgagor
entity submitting this report. Check box as appropriate.

1.

PHAs/IHAs are to report all contracts/subcontracts. Include only contracts executed
during this reporting period.

Public Housing and Indian Housing Programs

Enter the prime contractor's ID in item 7f. for all contracts and subcontracts. Include
only contracts executed during this reporting period. PHAs/IHAs are to report all
contracts/subcontracts.

Complete item 7h. only once for each contractor/subcontractor on each semi-annual
report.

Submit two (2) copies of this report to your local HUD Office within ten (10) days after
the end of the reporting period you checked in item 4 on the front.

may establish income ceilings higher or lower than 80 per centum of the median for the
area on the basis of the Secretary’s findings that such variations are necessary
because of prevailing levels of construction costs or unusually high or low-income
families. Very low-income persons means low-income families (including single
persons) whose incomes do not exceed 50 per centum of the median family income
for the area, as determined by the Secretary with adjustments for smaller and larger
families, except that the Secretary may establish income ceilings higher or lower than
50 per centum of the median for the area on the basis of the Secretary’s findings that
such variations are necessary because of unusually high or low family incomes.

Section 3 Summary Report

HUD Field Office

Economic Opportunities for Low – and
Very Low-Income Persons
1. Recipient/ Project Name:

2. TDHCA Contract number

3. Total Amount of Award:

Living Breakwaters

$ϰ͕ϰϴϬ͕ϲϯϬ

Project Address/ Location:

4. Contact Person:

5. Phone: (Include area code)

Tottenville, Staten Island, NY

Email:
8. Date Report Submitted:

ƵŐƵƐƚ Ϯϵ͕ ϮϬϭϲ

6. Contract
Begin Date:

Contract End Date:

Revised End Date:

7. Report Period Begin
Date:

Report Period End
Date:

9. Program Code*: (Use separate sheet for each program code.) 10. Funding Program Name:

Select a code

ϴ

Part I: Employment and Training (** Columns B, C and F are mandatory fields. Include New Hires in E &F)
A

Job Category
Professional
Technician
Foreman/ Supervisor
Office/ Clerical
Cleaning/ maintenance
Demolition
Construction by Trade
Cabinet Maker
Carpenter
Concrete/ Terrazzo
Craftworker, skilled
Drywall/ Ceiling Tile
Electrician
Fencing
Flooring / Carpet
Gutter Installer
Hazardous Materials
HVAC
Insulator
Laborer
Landscape
Masonry, Plaster, Stucco
Painter
Paving
Plumber
Power Equipment Operator, Skilled
Power Equipment Operator, Unskilled
Roofer
Sprinkler Installer
Tile/ Marble Cutter/ Setter
Truck Driver
Total

B
C
D
Number of New Number of New % of Aggregate Number of
Hires
Hires that are Sec. Staff Hours of New Hires
that are Sec. 3 Residents
3 Residents

0

0

E
% of Total Staff Hours for
Section 3 Employees and
Trainees*
S3E&TH / TSH
=%

0.0%
0.0%
0.0%
0.0%
0.0%
0.0%

0.0%
0.0%
0.0%
0.0%
0.0%
0.0%

0.0%
0.0%
0.0%
0.0%
0.0%
0.0%
0.0%
0.0%
0.0%
0.0%
0.0%
0.0%
0.0%
0.0%
0.0%
0.0%
0.0%
0.0%
0.0%
0.0%
0.0%
0.0%
0.0%
0.0%
0.0%

0.0%
0.0%
0.0%
0.0%
0.0%
0.0%
0.0%
0.0%
0.0%
0.0%
0.0%
0.0%
0.0%
0.0%
0.0%
0.0%
0.0%
0.0%
0.0%
0.0%
0.0%
0.0%
0.0%
0.0%
0.0%

0

0

F
Number of
Section 3
Trainees

0

*Use column E if necessary to compare groups containing both full and part-time workers, and those working overtime.
Show Section 3 Employees’ and Trainees’ hours worked, divided by Total staff hours worked.
8 = CDBG State Administered
*Program Codes 4 = Homeless Assistance
5 = HOME
6 = HOME State Administered
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9 = Other CD Programs
10= Other Housing Programs

form 60002, Ref/ 24 CFR 135

Part II: Contracts Awarded during the period of this report (item 7, above)
1. Construction Contracts:
$

A. Total dollar amount of construction contracts awarded on the project

Ͳ

B. Dollar amount of construction contracts awarded to Section 3 businesses
0.0%

C. Percentage of construction contract dollar amount awarded to Section 3 businesses
D. Number of Section 3 businesses receiving construction contracts
2. Non-Construction Contracts:
$

A. Total dollar amount of non-construction contracts awarded on the project/activity

ϰ͕ϰϴϬ͕ϲϯϬ͘ϬϬ

B. Dollar amount of non-construction contracts awarded to Section 3 businesses
0.0%

C. Percentage of non-construction dollar amount awarded to Section 3 businesses
D. Number of Section 3 businesses receiving non-construction contracts

Part III: Summary
Indicate the efforts made to direct the employment and other economic opportunities generated by HUD financial assistance for housing and
community development programs, to the greatest extent feasible, toward lowͲand very lowͲincome persons, particularly those who are
recipients of government assistance for housing. (Check all that apply.)
Attempted to recruit lowͲincome residents through: local advertising media, signs prominently displayed at the project site,
x
contracts with the community organizations and public or private agencies operating within the metropolitan area (or
nonmetropolitan county) in which the Section 3 covered program or project is located, or similar methods.
Participated in a HUD program or other program which promotes the training or employment of Section 3 residents.
Participated in a HUD program or other program which promotes the award of contracts to business concerns which meet the
definition of Section 3 business concerns.
Coordinated with Youthbuild Programs administered in the metropolitan area in which the Section 3 covered project is located.
x
Other; describe below (Include any obstacles that prevented achieving program goals).
Failure to meet hiring and contracting goals requires a description of obstacles that prevented achievement.
Narrative: All job postings for the project are listed on the NYCHA website and the GOSR Section 3 portal. We plan to meet the required 3%
Section 3 business requirement for this contract.

Section 3 of the Housing and Urban Development Act of 1968, as amended, 12 U.S.C. 1701u, mandates that the Department ensures
that employment and other economic opportunities generated by its housing and community development assistance programs are
directed toward lowͲ and veryͲlow income persons, particularly those who are recipients of government assistance housing. The
regulations are found at 24 CFR Part 135. The information will be used by the Department to monitor program recipients’
compliance with Section 3, to assess the results of the Department’s efforts to meet the statutory objectives of Section 3, to prepare
reports to Congress, and by recipients as selfͲmonitoring tool. The data is entered into a database and will be analyzed and
distributed. The collection of information involves recipients receiving Federal financial assistance for housing and community
development programs covered by Section 3. The information will be collected annually to assist HUD in meeting its reporting
requirements under Section 808(e)(6) of the Fair Housing Act and Section 916 of the HCDA of 1992. An assurance of confidentiality is
not applicable to this form. The Privacy Act of 1974 and OMB Circular AͲ108 are not applicable. The reporting requirements do not
contain sensitive questions. Data is cumulative; personal identifying information is not included
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Form HUD-60002, Section 3 Summary Report, Economic Opportunities for Low- and Very Low-Income Persons.
Instructions: This form is to be used to report annual accomplishments
regarding employment and other economic opportunities provided to lowand very low-income persons under Section 3 of the Housing and Urban
Development Act of 1968. The Section 3 regulations apply to any public
and Indian Housing programs that receive: (1) development assistance
pursuant to Section 5 of the U.S. Housing Act of 1937; (2) operating
assistance pursuant to Section 9 of the U.S. Housing Act of 1937; or (3)
modernization grants pursuant to Section 14 of the U.S. Housing Act of 1937
and to recipients of housing and community development assistance
in excess of $200,000 expended for: (1) housing rehabilitation (including
reduction and abatement of lead-based paint hazards); (2) housing construction; or (3) other public construction projects; and to contracts and
subcontracts in excess of $100,000 awarded in connection with the
Section-3-covered activity.
Form HUD-60002 has three parts which are to be completed for all
programs covered by Section 3. Part I relates to employment and training,
The recipient has the option to determine numerical employment/training
goals either on the basis of the number of hours worked by new hires
(columns B, D, E and F) or the number of new hires utilized on the Section
3 covered project (columns B, C and F). Part II of the form relates to
contracting, and Part III summarizes recipients’ efforts to comply with
Section 3.
Recipients or contractors subject to Section 3 requirements must maintain appropriate documentation to establish that HUD financial assistance
for housing and community development programs were directed toward
low- and very low-income persons.* A recipient of Section 3 covered
assistance shall submit two copies of this report to the local HUD Field
Office. Where the program providing assistance requires an annual performance report, this Section 3 report is to be submitted at the same time the
program performance report is submitted. Where an annual performance
report is not required, this Section 3 report is to be submitted by January 10
and, if the project ends before December 31, within 10 days of project
completion. Only Prime Recipients are required to report to HUD. The
report must include accomplishments of all recipients and their Section 3 covered contractors and subcontractors.
HUD Field Office: Enter the Field Office name forwarding the Section 3
report.

8. Program Code: Enter the appropriate program code as listed at the
bottom of the page.
9. Program Name:Enter the name of the HUD Program corresponding with
the “Program Code” in number 8.
Part I: Employment and Training Opportunities
Column A: Contains various job categories. Professionals are defined as
people who have special knowledge of an occupation (i.e., supervisors,
architects, surveyors, planners, and computer programmers). For construction positions, list each trade and provide data in columns B through F
for each trade where persons were employed. The category of “Other”
includes occupations such as service workers.
Column B: Enter the number of new hires for each category of workers
identified in Column A in connection with this award. New Hire refers to a
person who is not on the contractor’s or recipient’s payroll for employment
at the time of selection for the Section 3 covered award or at the time of
receipt of Section 3 covered assistance.
Column C: Enter the number of Section 3 new hires for each category of
workers identified in Column A in connection with this award. Section 3 new
hire refers to a Section 3 resident who is not on the contractor’s or recipient’s
payroll for employment at the time of selection for the Section 3 covered
award or at the time of receipt of Section 3 covered assistance.
Column D: Enter the percentage of all the staff hours of new hires (Section
3 residents) in connection with this award.
Column E: Enter the percentage of the total staff hours worked for Section
3 employees and trainees (including new hires) connected with this award.
Include staff hours for part-time and full-time positions.
Column F: Enter the number of Section 3 residents that were employed and
trained in connection with this award.
Part II: Contract Opportunities
Block 1: Construction Contracts
Item A: Enter the total dollar amount of all contacts awarded on the project/
program.
Item B: Enter the total dollar amount of contracts connected with this
project/program that were awarded to Section 3 businesses.

1. Recipient: Enter the name and address of the recipient submitting this
report.

Item C: Enter the percentage of the total dollar amount of contracts
connected with this project/program awarded to Section 3 businesses.

2. Federal Identification: Enter the number that appears on the award form
(with dashes). The award may be a grant, cooperative agreement or
contract.

Item D: Enter the number of Section 3 businesses receiving awards.

3. Dollar Amount of Award: Enter the dollar amount, rounded to the nearest
dollar, received by the recipient.
4 & 5. Contact Person/Phone: Enter the name and telephone number of
the person with knowledge of the award and the recipient’s implementation of Section 3.
6. Reporting Period: Indicate the time period (months and year) this report
covers.

Block 2: Non-Construction Contracts
Item A: Enter the total dollar amount of all contacts awarded on the project/
program.
Item B: Enter the total dollar amount of contracts connected with this project
awarded to Section 3 businesses.
Item C: Enter the percentage of the total dollar amount of contracts
connected with this project/program awarded to Section 3 businesses.
Item D: Enter the number of Section 3 businesses receiving awards.
Part III: Summary of Efforts - Self-explanatory

7. Date Report Submitted: Enter the appropriate date.
Submit two (2) copies of this report to the to the HUD Field Office of Fair
Housing and Equal Opportunity, Program Operations and Compliance
Center Director, at the same time the performance report is submitted to the
program office. For those programs where such a report is not required, the
Section 3 report is submitted by January 10. Include only contracts
executed during the reporting period specified in item 8. PHAs/HAs are to
report all contracts/subcontracts.
* The terms “low-income persons” and “very low-income persons” have the
same meanings given the terms in section 3(b)(2) of the United States
Housing Act of 1937. Low-income persons mean families (including single
persons) whose incomes do not exceed 80 per centum of the median
income for the area, as determined by the Secretary, with adjustments for

smaller and larger families, except that the Secretary may establish income
ceilings higher or lower than 80 per centum of the median for the area on the
basis of the Secretary’s findings such that variations are necessary because of prevailing levels of construction costs or unusually high- or lowincome families. Very low-income persons mean low-income families
(including single persons) whose incomes do not exceed 50 per centum of
the median family income for the area, as determined by the Secretary with
adjustments for smaller and larger families, except that the Secretary may
establish income ceilings higher or lower than 50 per centum of the median
for the area on the basis of the Secretary’s findings that such variations are
necessary because of unusually high or low family incomes.
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APPENDIX

III

DIVERSITY FORMS SECTION 2:
HTFC

PARTICIPATION BY MINORITY GROUP MEMBERS AND WOMEN
REQUIREMENTS AND PROCEDURES
FOR CONTRACTS WITH
HOUSING TRUST FUND CORPORATION
I. General Provisions
A. The Corporation is required to implement the provisions of New York State (“State”)
Executive Law Article 15-A and 5 NYCRR Parts 142-144 (“MWBE Regulations”) for all State
contracts as defined therein, with a value (1) in excess of $25,000 for labor, services,
equipment, materials, or any combination of the foregoing or (2) in excess of $100,000 for real
property renovations and construction.
B. Contractor agrees, in addition to any other nondiscrimination provision of the Contract and at
no additional cost to the Housing Trust Fund Corporation (“Corporation”), to fully comply and
cooperate with the Corporation in the implementation of New York State Executive Law
Article 15-A. These requirements include equal employment opportunities for minority group
members and women (“EEO”) and contracting opportunities for certified minority and womenowned business enterprises (“MWBEs”). Contractor’s demonstration of “good faith efforts”
pursuant to 5 NYCRR §142.8 shall be a part of these requirements. These provisions shall be
deemed supplementary to, and not in lieu of, the nondiscrimination provisions required by New
York State Executive Law Article 15 (the “Human Rights Law”) or other applicable federal,
State or local laws.
C. Failure to comply with all of the requirements herein may result in a finding of nonresponsiveness, non-responsibility and/or a breach of Contract, leading to the withholding of
funds or such other actions, liquidated damages pursuant to section VII of this Appendix I II
or enforcement proceedings as allowed by the Contract.
II. Contract Goals
A. For purposes of this procurement, the Corporation hereby establishes an overall goal of 30%
for Minority and Women-Owned Business Enterprises (“MWBE”) participation, 15% for
Minority-Owned Business Enterprises (“MBE”) participation and 15% for Women-Owned
Business Enterprises (“WBE”) participation (based on the current availability of qualified
MBEs and WBEs).
B. For purposes of providing meaningful participation by MWBEs on this Contract and achieving
the Contract Goals established in section III-A, Contractor should reference the directory of
New York State Certified MBWEs found at the following internet address:
http://www.empire.state.ny.us/MWBE/directorySearch.html .
Additionally, Contractor is encouraged to contact the Division of Minority and Woman
Business Development ((518) 292-5250; (212) 803-2414; or (716) 846-8200) to discuss
additional methods of maximizing participation by MWBEs on this Contract.

C. Where MWBE goals have been established herein, pursuant to 5 NYCRR §142.8, Contractor
must document “good faith efforts” to provide meaningful participation by MWBEs as
subcontractors or suppliers in the performance of this Contract. In accordance with section
316-a of Article 15-A and 5 NYCRR §142.13, the Contractor acknowledges that if Contractor
is found to have willfully and intentionally failed to comply with the MWBE participation
goals set forth in the Contract, such a finding constitutes a breach of Contract and the
Contractor shall be liable to the Corporation for liquidated or other appropriate damages, as set
forth herein.
III.Equal Employment Opportunity (EEO)
A. Contractor agrees to be bound by the provisions of Article 15-A and the MWBE Regulations
promulgated by the Division of Minority and Women's Business Development of the
Department of Economic Development (the “Division”). If any of these terms or provisions
conflict with applicable law or regulations, such laws and regulations shall supersede these
requirements.
B. Contractor shall comply with the following provisions of Article 15-A:
1. Contractor and Subcontractors shall undertake or continue existing EEO programs to ensure
that minority group members and women are afforded equal employment opportunities
without discrimination because of race, creed, color, national origin, sex, age, disability or
marital s t a t u s . For these purposes, EEO shall apply in the areas of
recruitment, employment, job assignment, promotion, upgrading, demotion, transfer, layoff,
or termination and rates of pay or other forms of compensation.
2. The Contractor shall submit an EEO policy statement (Form PROC-8) to the Corporation
within seventy two (72) hours after the date of the notice by Corporation to award the
Contract to the Contractor.
3. If Contractor or Subcontractor does not have an existing EEO policy statement, the
Corporation may provide the Contractor or Subcontractor a model statement (see Form
PROC-4 – Minority and Women-Owned Business Enterprises Equal Employment
Opportunity Policy Statement).
4. The Contractor’s EEO policy statement shall include the following language:
a. The Contractor will not discriminate against any employee or applicant for employment
because of race, creed, color, national origin, sex, age, disability or marital status, will
undertake or continue existing EEO programs to ensure that minority group members
and women are afforded equal employment opportunities without discrimination, and
shall make and document its conscientious and active efforts to employ and utilize
minority group members and women in its work force.
b. The Contractor shall state in all solicitations or advertisements for employees that, in
the performance of the Contract, all qualified applicants will be afforded equal
employment opportunities without discrimination because of race, creed, color, national
origin, sex, age, disability or marital status.
c. The Contractor shall request each employment agency, labor union, or authorized
representative of workers with which it has a collective bargaining or other agreement
or understanding, to furnish a written statement that such employment agency, labor
union, or representative will not discriminate on the basis of race, creed, color, national

origin, sex age, disability or marital status and that such union or representative will
affirmatively cooperate in the implementation of the Contractor's obligations herein.
d. The Contractor will include the provisions of sections (a) through (c) of this subsection
and paragraph “E” of this section, which provides for relevant provisions of the Human
Rights Law, in every subcontract in such a manner that the requirements of the
subdivisions will be binding upon each subcontractor as to work in connection with this
Contract.
C. Form PROC-1- Staffing Plan
To ensure compliance with this section, the Contractor shall submit a staffing plan to document
the composition of the proposed workforce to be utilized in the performance of this Contract by
the specified categories listed, including ethnic background, gender, and Federal occupational
categories. Contractors shall complete the Staffing plan form and submit it as part of their bid
or proposal or within a reasonable time, but no later than the time of award of the Contract.
D. Form PROC-5 - Workforce Employment Utilization Report (“Workforce Report”)
1. Once a Contract has been awarded and during the term of Contract, Contractor is
responsible for updating and providing notice to the Corporation of any changes to the
previously submitted Staffing Plan. This information is to be submitted on a quarterly basis
during the term of the Contract to report the actual workforce utilized in the performance of
the Contract by the specified categories listed including ethnic background, gender, and
Federal occupational categories. The Workforce Report must be submitted to report this
information.
Reports should be submitted by email to: MWBE_EEOCreports@stormrecovery.ny.gov.
2. Separate forms shall be completed by Contractor and any subcontractor performing work
on the Contract.
3. In limited instances, Contractor may not be able to separate out the workforce utilized in the
performance of the Contract from Contractor's and/or subcontractor's total workforce.
When a separation can be made, Contractor shall submit the Workforce Report and indicate
that the information provided related to the actual workforce utilized on the subject
Contract. When the workforce to be utilized on the Contract cannot be separated out from
Contractor's and/or subcontractor's total workforce, Contractor shall submit the Workforce
Report and indicate that the information provided is Contractor's total workforce during the
subject time frame, not limited to work specifically under the Contract.
D. Contractor shall comply with the provisions of the Human Rights Law, all other State and
Federal statutory and constitutional non-discrimination provisions. Contractor and
subcontractors shall not discriminate against any employee or applicant for employment
because of race, creed (religion), color, sex, national origin, sexual orientation, military status,
age, disability, predisposing genetic characteristic, marital status or domestic violence victim
status, and shall also follow the requirements of the Human Rights Law with regard to nondiscrimination on the basis of prior criminal conviction and prior arrest.

IV. MWBE Utilization Plan
A. The Contractor represents and warrants that Contractor has submitted an MWBE Utilization Plan
(Form PROC-2) either prior to, or at the time of, the execution of this Contract.
B. Contractor agrees to use such MWBE Utilization Plan for the performance of MWBEs on this
Contract pursuant to the prescribed MWBE goals set forth in section III-A of this Appendix III.
C. Contractor further agrees that a failure to submit and/or use such MWBE Utilization Plan shall
constitute a material breach of the terms of this Contract. Upon the occurrence of such a material
breach, the Corporation shall be entitled to any remedy provided herein, including but not limited
to, a finding of Contractor non-responsiveness.
V. Waivers
A. For Waiver Requests Contractor should use Form PROC-3 – Waiver Request.
B. If the Contractor, after making good faith efforts, is unable to comply with MWBE goals, the
Contractor may submit a Request for Waiver documenting good faith efforts by the Contractor to
meet such goals. If the documentation included with the waiver request is complete, the
Corporation shall evaluate the request and issue a written notice of acceptance or denial within
twenty (20) days of receipt.
C. If the Corporation, upon review of the Utilization Plan and updated Compliance Reports
determines that Contractor is failing or refusing to comply with the Contract goals and no waiver
has been issued in regards to such non-compliance, the Corporation may issue a notice of
deficiency to the Contractor. The Contractor must respond to the notice of deficiency within seven
(7) business days of receipt. Such response may include a request for partial or total waiver of
MWBE Contract Goals.
VI. Quarterly MWBE Contractor Compliance Report
Contractor is required to submit a Quarterly MWBE Contractor Compliance Report (Form PROCth
st
th
6) to the Corporation by the 10 day following each end of quarter (i.e., March 31 , June 30 ,
September 30th, and December 31st) over the term of the Contract documenting the progress made
towards achievement of the MWBE goals of the Contract.
Reports should be submitted by email to: MWBE_EEOCreports@stormrecovery.ny.gov.
VII. Liquidated Damages - MWBE Participation
A. Where the Corporation determines that Contractor is not in compliance with the requirements
of this Contract and Contractor refuses to comply with such requirements, or if Contractor is
found to have willfully and intentionally failed to comply with the MWBE participation goals,
Contractor shall be obligated to pay to the Corporation liquidated damages.

B. Such liquidated damages shall be calculated as an amount equaling the difference between:
1. All sums identified for payment to MWBEs had the Contractor achieved the contractual
MWBE goals; and
2. All sums actually paid to MWBEs for work performed or materials supplied under the
Contract.
C. In the event a determination has been made which requires the payment of liquidated damages and such
identified sums have not been withheld by the Agency, Contractor shall pay such liquidated damages to
the Corporation within sixty (60) days after they are assessed by the Corporation unless prior to the
expiration of such sixtieth (60th) day, the Contractor has filed a complaint with the Director of the
Division of Minority and Woman Business Development
pursuant to subdivision 8 of section 313 of the Executive Law in which event the liquidated damages
shall be payable if Director renders a decision in favor of the Corporation.

ALL FORMS ARE ATTACHED BELOW

NATIVE INDIAN (NATIVE a person having origins in any of the original peoples of North America, and who maintains cultural identification through tribal
AMERICAN/ ALASKAN
affiliation or community recognition.
NATIVE)

x

DISABLED INDIVIDUAL

VIETNAM ERA VETERAN

GENDER

x

x

x

Male (M) or Female (F)
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a veteran who served at any time between and including January 1, 1963 and May 7, 1975.
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has a physical or mental impairment that substantially limits one or more major life activity(ies)
has a record of such an impairment; or
is regarded as having such an impairment.

ASIAN & PACIFIC a person having origins in any of the original peoples of the Far East, Southeast Asia, the Indian subcontinent or the Pacific Islands.
ISLANDER

x

-

HISPANIC a person of Mexican, Puerto Rican, Cuban, Central or South American or other Spanish culture or origin, regardless of race.

x

any person who:

BLACK a person, not of Hispanic origin, who has origins in any of the black racial groups of the original peoples of Africa.

x

OTHER CATEGORIES

WHITE (Not of Hispanic origin) All persons having origins in any of the original peoples of Europe, North Africa, or the Middle East.

x

RACE/ETHNIC IDENTIFICATION
Race/ethnic designations as used by the Equal Employment Opportunity Commission do not denote scientific definitions of anthropological origins. For the purposes of
this report, an employee may be included in the group to which he or she appears to belong, identifies with, or is regarded in the community as belonging. However, no
person should be counted in more than one race/ethnic group. The race/ethnic categories for this survey are:

Instructions for completing:
1. Enter the Solicitation number or RFP number that this report applies to along with the name and address of the Offeror.
2. Check off the appropriate box to indicate if the Offeror completing the report is the contractor or a subcontractor.
3. Check off the appropriate box to indicate if the work force being reported is just for the contract or the Offerors’ total workforce.
4. Enter the total work force by EEO job category.
5. Break down the total work force by gender and enter under the heading ‘Workforce by Gender’
6. Break down the total work force by race/ethnic background and enter under the heading ‘Work force by Race/Ethnic Identification’. Contact the
Designated Contact(s) for the solicitation if you have any questions.
7. Enter information on disabled or veterans included in the work force under the appropriate headings.
8. Enter the name, title, phone number and email address for the person completing the form. Sign and date the form in the designated boxes.

General instructions: All Offerors and each subcontractor identified in the bid or proposal must complete an EEO Staffing Plan and submit it as part of the bid or proposal
package. Where the work force to be utilized in the performance of the State contract can be separated out from the contractor’s or subcontractor’s total work force, the Offeror
shall complete this form only for the anticipated work force to be utilized on the State contract. Where the work force to be utilized in the performance of the State contract
cannot be separated out from the contractor’s or subcontractor’s total work force, the Offeror shall complete this form for the contractor’s or subcontractor’s total work force.

M/WBE Goals: MBE

City, State, Zip Code:
%

WBE

%

WBE Waiver – A waiver of the WBE Goal for this procurement is requested.

2.

Total

Total
Partial

Partial

Email to: MWBE_EEOCreports@stormrecovery.ny.gov

New York State Governor’s Office of Storm Recovery
25 Beaver Street, 5th Floor
New York, NY 10004
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Submit with the bid or proposal or if submitting after award, submit to the
MWBE Program Unit:

Name and Title of Preparer (Printed or Typed):

SUBMISSION
OF
THIS
FORM
CONSTITUTES
THE
OFFEROR/CONTRACTOR’S
ACKNOWLEDGEMENT AND AGREEMENT TO COMPLY WITH THE M/WBE REQUIREMENTS
SET FORTH UNDER NYS EXECUTIVE LAW, ARTICLE 15-A AND 5 NYCRR PART 143.
FAILURE TO SUBMIT COMPLETE AND ACCURATE INFORMATION MAY RESULT IN A
FINDING OF NONCOMPLIANCE AND/OR TERMINATION OF THE CONTRACT.

PREPARED BY (Signature):

Email Address:

YES
Total Waiver
ESD Certification Waiver
Notice of Deficiency Issued
*Comments:

Waiver Granted:

REVIEWED BY:

WBE:
Partial Waiver
*Conditional

MBE:

DATE:

PROC-3 (revised 2/2012)

******************** FOR AGENCY USE ONLY ********************

Telephone Number:

Date:

3.
Waiver Pending ESD Certification – (Check here if subcontractors or suppliers of Contractor are not certified M/WBE, but an application for
Date of such filing with Empire State Development:
certification has been filed with Empire State Development.)

MBE Waiver – A waiver of the MBE Goal for this procurement is requested.

1.

Contractor is requesting a:

By submitting this form and the required information, the offeror/contractor certifies that every Good Faith Effort has been taken
to promote M/WBE participation pursuant to the M/WBE requirements set forth under the contract.

Solicitation/Contract No.:

Address:

INSTRUCTIONS: SEE PAGE 2 OF THIS ATTACHMENT FOR REQUIREMENTS AND DOCUMENT SUBMISSION INSTRUCTIONS.
Offeror/Contractor Name:
Federal Identification No.:

REQUEST FOR WAIVER FORM

Page 2
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Unless a Total Waiver has been granted, Offeror/Contractor will be required to submit all reports and documents pursuant to the
provisions set forth in the Contract, as deemed appropriate by the contracting entity, to determine M/WBE compliance.

Note:

11. Copy of notice of application receipt issued by Empire State Development (ESD).

10. Provide the name, title, address, telephone number, and email address of offeror/contractor’s representative authorized to discuss and
negotiate this waiver request.

9. Provide any other information you deem relevant which may help us in evaluating your request for a waiver.

8. Provide documentation of any negotiations between you, the Offeror/Contractor, and the M/WBEs undertaken for purposes of complying with
the certified M/WBE participation goals.

7. Provide a description of any contract documents, plans, or specifications made available to certified M/WBEs for purposes of soliciting their
bids and the date and manner in which these documents were made available.

6. Provide copies of responses made by certified M/WBEs to your solicitations.

5. Copies of notices, dates of contact, letters, and other correspondence as proof that solicitations were made in writing and copies of such
solicitations, or a sample copy of the solicitation if an identical solicitation was made to all certified M/WBEs.

4. A list of all certified M/WBEs appearing in the NYS Directory of Certified Firms that were solicited for purposes of complying with your certified
M/WBE participation levels.

3. A list identifying the date(s) that all solicitations for certified M/WBE participation were published in any of the above publications.

2. The names of general circulation, trade association, and M/WBE-oriented publications in which you solicited certified M/WBEs for the
purposes of complying with your participation goals.

1. A statement setting forth your basis for requesting a partial or total waiver.

When completing the Request for Waiver Form please check all boxes that apply. To be considered, the Request for Waiver Form must
be accompanied by documentation for items 1 – 11, as listed below. If box # 3 has been checked above, please see item 11. Copies of
the following information and all relevant supporting documentation must be submitted along with the request:

REQUIREMENTS AND DOCUMENT SUBMISSION INSTRUCTIONS

Total
Work
force

Work force by
Gender
Male
Female
(M)
(F)
(M)

White
(F)

Native
American
(M)
(F)
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DATE:

Veteran
(M)
(F)

PROC-5 (revised 2/2012)

TELEPHONE NO.:
EMAIL ADDRESS:
Submit completed form to:
NYS Governor’s Office of Storm Recovery,
th
25 Beaver Street, 5 Floor, New York, NY 10004, or
MWBE_EEOCreports@stormrecovery.ny.gov

Work force by
Race/Ethnic Identification
Black
Hispanic
Asian
(M)
(F)
(M)
(F)
(M)
(F)

Disabled
(M)
(F)

Report includes:
Ƒ Work force to be utilized on this contract
Ƒ Contractor/Subcontractor’s total work force

Reporting Period:
Ƒ January 1, 20_ - March 31, 20
Ƒ April 1, 20
- June 30, 20_
Ƒ July 1, 20_ - September 30, 20
Ƒ October 1, 20
- December 31, 20

Enter the total number of employees in each classification in each of the EEO-Job Categories identified.

Reporting Entity:
Ƒ Contractor
Ƒ Subcontractor

NAME AND TITLE OF PREPARER (Print or Type):

PREPARED BY (Signature):

Totals

Temporary
/Apprentices

Service Workers

Laborers

Craft Workers

Office/Clerical

Sales Workers

Technicians

Professionals

Officials/Administrators

EEO-Job Category

Contractor’s Address:

Contractor’s Name:

Contract No.:

WORKFORCE EMPLOYMENT UTILIZATION

a person, not of Hispanic origin, who has origins in any of the black racial groups of the original peoples of Africa.

BLACK

OTHER CATEGORIES
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NATIVE INDIAN (NATIVE a person having origins in any of the original peoples of North America, and who maintains cultural identification
AMERICAN/ALASKAN
through tribal affiliation or community recognition.
NATIVE)

ASIAN & PACIFIC a person having origins in any of the original peoples of the Far East, Southeast Asia, the Indian subcontinent or the
ISLANDER
Pacific Islands.

HISPANIC a person of Mexican, Puerto Rican, Cuban, Central or South American or other Spanish culture or origin, regardless of race.

(Not of Hispanic origin) All persons having origins in any of the original peoples of Europe, North Africa, or the Middle East.

WHITE

RACE/ETHNIC IDENTIFICATION
Race/ethnic designations as used by the Equal Employment Opportunity Commission do not denote scientific definitions of anthropological
origins. For the purposes of this report, an employee may be included in the group to which he or she appears to belong, identifies with, or is
regarded in the community as belonging. However, no person should be counted in more than one race/ethnic group. The race/ethnic categories
for this survey are:

Instructions for completing:
1. Enter the number of the contract that this report applies to along with the name and address of the Contractor preparing the report.
2. Check off the appropriate box to indicate if the entity completing the report is the contractor or a subcontractor.
3. Check off the box that corresponds to the reporting period for this report.
4. Check off the appropriate box to indicate if the work force being reported is just for the contract or the Contractor’s total work force.
5. Enter the total work force by EEO job category.
6. Break down the total work force by gender and enter under the heading ‘Work force by Gender’
7. Break down the total work force by race/ethnic background and enter under the heading ‘Work force by Race/Ethnic Identification’.
Contact the M/WBE Program Management Unit at (518) 474-5513 if you have any questions.
8. Enter information on any disabled or veteran employees included in the work force under the appropriate heading.
9. Enter the name, title, phone number and email address for the person completing the form. Sign and date the form in the designated
boxes.

General Instructions: The work force utilization is to be submitted on a quarterly basis during the life of the contract to report the actual work
force utilized in the performance of the contract broken down by the specified categories. When the work force utilized in the performance of the
contract can be separated out from the contractor’s and/or subcontractor’s total work force, the contractor and/or subcontractor shall submit a
Utilization Report of the work force utilized on the contract. When the work force to be utilized on the contract cannot be separated out from the
contractor’s and/or subcontractor’s total work force, information on the total work force shall be included in the Utilization Report. Utilization
reports are to be completed for the quarters ended 3/31, 6/30, 9/30 and 12/31 and submitted to the M/WBE Program Management Unit within 15
days of the end of each quarter. If there are no changes to the work force utilized on the contract during the reporting period, the contractor can
submit a copy of the previously submitted report indicating no change with the date and reporting period updated.

DISABLED INDIVIDUAL

VIETNAM ERA VETERAN
GENDER

•

•
•

-

-

-

has a physical or mental impairment that substantially limits one or more
major life activity(ies)
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has a record of such an impairment; or
is regarded as having such an impairment.
a veteran who served at any time between and including January 1, 1963 and May 7, 1975.
Male
or
Female

any person who:

Is this a final report? Check one.
No
Yes

Date:

Name:
Fed ID#:

Name:
Fed ID#:

Name:
Fed ID#:

Name:
Fed ID#:

M/WBE
Subcontractor/Vendor

Name:

Product
Code*

Contractor’s Name and Address

Total:

Active
Inactive
Complete
Active
Inactive
Complete
Active
Inactive
Complete
Active
Inactive
Complete

Work Status
this Report

%=$
%=$

MBE

MBE

Page 1

Title:

WBE

WBE

Signature:

MBE

MBE

WBE

PROC-6 (revised 2/2012)

*See Next Page for Product Codes

WBE

Total Payments Made
to Date

4th Quarter (1/1-3/31)

2nd Quarter (7/1-9/30)
Previous Payments

3rd Quarter (10/1-12/31)

1st Quarter (4/1-6/30)

Reporting Period:

Total Paid to Contractor to Date:

Paid to Contractor this Quarter:

Contract Type:

Payments this Quarter

Work Location

MBE
WBE

Goals/Dollar Amount

Total Subcontractor
Contract Amount

Project Completion
Date

Federal ID#

The following information indicates the payment amounts made by the grantee/contractor to the NYS Certified M/WBE subcontractor on this project. The
payments as shown are in compliance with contract documents for the above reference project.

M/WBE Quarterly Report
of
NYS AGENCY/AGENCIES Contract No.
Project No.

Failure to submit this form will result in non-compliance

HOUSING TRUST FUND CORPORATION
38-40 STATE STREET, ALBANY, NEW YORK 12207

APPENDIX IV

CONSTRUCTION REQUIREMENTS
AND PROCEDURES FOR
CONTRACTS WITH

HOUSING TRUST FUND CORPORATION

ADM-123 (rev. 3/12)

Federal ID#

Federal ID#

Signature of Company Official

Print Name of Company Official

Failure to submit this form will result in non-compliance

• Construction
• Supplier
• Consultant Service
• Service/Commodity
• Section 3

No Payment

No Payment

Federal ID#
• Construction
• Supplier
• Consultant Service
• Service/Commodity
• Section 3

No Payment

• Construction
• Supplier
• Consultant Service
• Service/Commodity
• Section 3

WBE

%

Payment
This period

No Payment

MBE

NYS Certified

WBE

Federal ID#

(Select only one)

%

Work Location

MBE

Goals

(Instructions on Reverse Side)

Date

Contract
Amount

Reporting
Period
Quarter Year

CUMULATIVE PAYMENT STATEMENT

• Construction
• Supplier
• Consultant Service
• Service/Commodity
• Section 3

Type of Service Provided

(List All Firms)

SHARS/Project #

Federal ID #

Name of Firm and Address

Contractors Name and Address:

New York State
Homes & Community Renewal
Office of Fair Housing and Equal Opportunity
Web Site: www.nyshcr.org

Indicate HCR’s assigned MBE and WBE participation goals.
Indicate reported month and year.
Indicate HCR’s SHARS #/Project #.
Indicate the name, address, city, state and zip code.
If Federal ID # not assigned, provide Social Security # of the owner.
Check the box that best describes the work performed. (CHECK ONE BOX ONLY)
Indicate if MBE or WBE. (CHECK ONE BOX ONLY) Only firms certified by NYS will be counted
towards goals
Indicate amount paid to each subcontractors or suppliers this reporting period.

Goals:

Reporting Period:

SHARS/Project #:

Subcontractor or Supplier
Name & Address
Federal ID #:

Description of Work:

NYS Certified

ADM-123 (rev. 3/12)

Contract Amount:

Indicate total contract amounts or purchase agreement(s) for each subcontractor or supplier.

NOTE: IF THERE WAS NO PAYMENT THIS PERIOD, PLEASE CHECK THE BOX.

Payments This Period:

If Federal ID # not assigned, provide Social Security # of the owner.

Due Date
July 10
October 10
January 10
April 10

Contractor’s Federal ID #:

Reporting Period
April 1 – June 30
July 1- September 30
October 1 - December 31
January 1 – March 31

Indicate name, address, city, state and zip code.

Quarter
1st
2nd
3rd
4th

Contractor’s Name & Address:

This document pertains to HCR funding only: The form is to be
completed and signed by the Company Official and submitted by
the 10th of each quarter. The form must include ALL (e.g. MBE,
WBE and non-M/WBE) subcontractors or suppliers assigned to
this contract. The Affirmation of Income Payments to MBE/WBE
(ADM-146) must accompany this form for each MBE/WBE firm
who has received payment.

INSTRUCTIONS FOR FILING CUMULATIVE PAYMENT STATEMENT

New York State
Homes & Community Renewal
Office of Fair Housing and Equal Opportunity
Web Site: www.nyshcr.org
Affirmation of Income Payments to MBE/WBE

Each MBE and WBE FIRM must sign and submit this form to the Contractor. The Contractor/Vendor
must submit this form to the Office of Fair Housing and Equal Opportunity by the 10th of each Quarter.
CONTRACTOR
1. Name and Address of Contractor

2. SHARS/Project #

3. Reporting Period
Quarter Year

Federal ID #
M/WBE FIRM
1. Name and Address

2. Date contract started:

Federal ID #

3. New York State Certified (Check One)
MBE
WBE

4. Type of Service Provider (Check one box only)
Construction
Supplier

Consultant Service

Service/Commodity

5.Summary of Payments
a. Total MBE/WBE contract amount

$

b. MBE/WBE payment received for this reporting period

$

c. Total MBE/WBE payments received as of this reporting period

$

Signature of MBE/WBE

Print Name of MBE/WBE

Date

Signature of Contractor

Print Name of Contractor

Date

Failure to submit this form will result in non-compliance.
ADM-146 (rev. 12/10)

NOTE: Failure to submit this form will result in non-compliance.

INSTRUCTIONS FOR FILING MONTHLY EMPLOYMENT UTILIZATION REPORT
The Monthly Employment Utilization Report (ADM-136) is to be completed and signed by the contractor or subcontractor and
submitted by the 10th of each quarter for the duration of this contract. This report covers all hourly workers, including
foremen, supervisors or crew chiefs, journey workers and apprentices or trainees working on the project. Professionals,
technicians and office clerical field office staff working on the contract should also be reported.
Name of Project:

Indicate the Name of Assigned Project

Reporting Period:

Indicate reported month and year.

Contractor or
Subcontractor Name:

Indicate name, address, city and zip code.

Federal ID Number:

If Federal ID # not assigned, provide Social Security # of the owner.

Labor Amount:

Indicate dollar amount allocated for labor on the Detailed Estimate.

SHARS Number:

Indicate HCR assigned SHARS #.

Location of Work:

Indicate county where project is located.

Contract Start Date:

Indicate date construction actually began.

Percent of Job Complete:

Indicate the estimated percentage of job completed.

Job or Trade Category:

Indicate the total number of employees for the field office staff, including supervisory
personnel and administrative staff at the job site. Indicate the number of employees for each
construction trade.

Total Number of
Employees:

Indicate the total number of all employees, regardless of ethnicity, under each trade category
for all males (M) and all females (F). Note: These two columns include the number of
employees for the entire workforce.

Total Number of Employees
Minority & Females:

Indicate the total number of employees for each minority group member(s) under each trade
category for all minority males (M) and all females (F). Note: These columns include only the
minority workforce.

Grand Totals:

Total of columns under each trade category for all males (M) and all females (F).

The company official’s name, title and telephone number should be printed or typed at the bottom of the form.

ADM-136 (rev. 2/2011)

Appendix V
HOUSING TRUST FUND CORPORATION
(Governor’s Office of Storm Recovery)
SUPPLEMENTAL PROVISIONS TO CONTRACT FOR SERVICES:
DESIGN CONTRACT
These Supplemental Provisions form part of, and are incorporated into, the Agreement.
Terms defined in the Agreement or the Scope of Service have the same meanings herein unless
otherwise specified.
ARTICLE 1. BASIC SERVICES
1.1

After HTFC’s written approval of the “Approved Design Documents” (as defined

in and approved by HTFC pursuant to the Contract for Services between Consultant and HTFC
dated August 12, 2015) and based on such documents, Consultant shall make submissions of the
design documents and other materials for review by HTFC at the intervals specified in the Scope
of Services, as follows: When Consultant believes that any such package of design documents
and other materials due from Consultant under the Scope of Services is complete, Consultant
shall submit the same to HTFC. HTFC shall review and comment on the same. Consultant shall
make reasonable corrections and revisions requested by HTFC and resubmit the relevant
documents and materials to HTFC for its additional review. After approval by HTFC, each
approved set of design documents and other materials shall be the basis for advancing the
Consultant’s design and the next submission. The final such approved set of design documents
and other materials are referred to herein as the “Approved Construction Documents.” If HTFC’s
review causes schedule delays, the schedule shall be extended for a period equal to the delays
caused by HTFC.
1.2

The Project will require presentations to, and approval of, various governmental

and public bodies, as well as public and private funding sources, as set forth in the Scope of
Services. Consultant shall prepare reasonably required presentation materials for such purposes.
Consultant's time for a reasonable number of appropriate meetings and presentations of this type
is included in the Scope of Services. Similarly, Consultant understands that the Project will
require periodic meetings and presentations to HTFC’s responsible committees, executives and
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managers and has included in the Scope of Services a reasonable number of such meetings and
presentations for this purpose.
1.3

Consultant shall not receive additional compensation for any revisions to

drawings, specifications, or other deliverables prepared by the Consultant to the extent that such
revisions: (a) are required by reason of the Consultant’s professional negligence or (b) are
required because Consultant failed to comply with the terms of this agreement, any subsequent
task order, or any written instruction by HTFC consistent with the terms of the agreement.
1.4

Consultant shall not receive additional compensation for any revisions to

drawings, specifications, or other deliverables prepared by the Consultant to the extent that such
revisions are to final design documents and are initiated by the Consultant as a result of the
Consultant’s reevaluation of a previous design judgment or initiation of a new concept or idea,
without HTFC’s prior written approval, and Consultant shall not be required to perform any such
revisions without such approval.
1.5

Consultant shall perform its services with reasonable promptness, consistent with

the Standard of Care, so as not to unreasonably delay the Project. Once agreed to by Consultant,
any schedule or other time limits shall not be exceeded by Consultant; provided, however, that
any such schedule or other time limits shall be equitably extended on account of any delay
demonstrably caused in whole or in part by HTFC or any third party or otherwise beyond
Consultant’s reasonable control.
ARTICLE 2. COST ESTIMATES
2.1

Consultant understands that it is important to HTFC to keep the cost of the Project

within the Project Budget and will use reasonable, good faith efforts to design the Project within
the constraints of the Project Budget, plus or minus ten percent (10%), subject to the terms and
conditions of this Agreement, consistent with the Standard of Care. The Project Budget
established by HTFC is Fifty-One Million Dollars ($51,000,000.00). HTFC shall promptly notify
Consultant of any change in the Project Budget. Notwithstanding anything to the contrary in the
Agreement, to the fullest extent permitted by law, Consultant shall not be liable for any failure to
keep the cost of the Project within the Project Budget.
2

2.1.1

The “Project Budget” is the budget for the hard costs of all elements of the

Project to be designed or specified by Consultant (including without limitation the
construction contractor’s general conditions costs, overhead, and profit in relation
thereto, but excluding the compensation of the Consultant and HFTC’s other consultants,
the costs of the land, rights of way, financing, contingencies for changes in the work, and
other costs that are the responsibility of HFTC). As used in this Appendix V, “Design
Development Documents” shall mean: (i) for the Breakwater Design, the Consultant’s
60% design documents, and (ii) for the Water Hub Design, the Consultant’s preliminary
construction documents.
2.1.2

Any services performed by Consultant to design the Project within the

constraints of the Project Budget prior to completion of the Consultant’s Design
Development Documents shall be included in the Services (unless there is a scope change
directed by HTFC, in which event HTFC and Consultant shall agree in writing upon an
appropriate adjustment to the Total Fee, which agreement shall not be unreasonably
withheld or delayed, and, upon HTFC’s prior written approval, not to be unreasonably
withheld or delayed, Consultant shall be compensated for such services as additional
services on an hourly basis (in accordance with rates set forth in the Fee Schedule),
unless otherwise agreed to in writing by HTFC and Consultant in the particular case).
2.1.3

Any services performed by Consultant to design the Project within the

constraints of the Project Budget after completion of the Consultant’s Design
Development Documents, provided that Consultant used reasonable, good faith efforts to
provide Design Development Documents within the Project Budget in accordance with
this Section 2.1, shall be compensated for as additional services on an hourly basis (in
accordance with rates set forth in the Fee Schedule) and the Total Fee shall be increased
by the amount of such compensation, unless otherwise agreed to in writing by HTFC and
Consultant in the particular case.
2.2

At the intervals required under the Scope of Services, Consultant will review the

cost estimates prepared by HTFC’s cost consultant and shall consult with HTFC and HTFC’s
cost consultant to review Consultant’s comments to same.
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2.2.1

Each cost estimate prepared by HTFC and/or HTFC’s cost consultant shall

represent the total estimate of all hard costs of all elements of the Project to be designed
or specified by Consultant, based upon current market conditions and expressed in
current dollars, determined with respect to the applicable phase of the design of the
Project.
2.2.2

To the extent included in Consultant’s services, Consultant’s evaluations

of the Project Budget or any estimates of the cost of the work to be designed by the
Consultant represent Consultant’s judgment as a design professional, acting consistent
with the Standard of Care. Consultant does not have control over the cost of labor,
materials or equipment; contractors’ methods of determining bid prices; competitive
bidding, market, or negotiating conditions; or cost increases due to the timing of
contractors’ buy-outs for the Project. Accordingly, Consultant cannot and does not
warrant or represent that bids or negotiated prices will not vary from the Project Budget
or from any estimate of the cost of the work designed by the Consultant or any evaluation
thereof.
2.3

Notwithstanding anything to the contrary in this Agreement, if the cost estimate

for any phase of the Project exceeds the Project Budget, the Consultant shall, if requested by
HTFC, participate in value engineering workshops and revise the Consultant’s design documents
at the applicable phase of design with the goal of bringing the then-cost estimates within the
Project Budget. Any such services performed by Consultant prior to completion of the
Consultant’s Design Development Documents shall be included in the Services (unless there is a
scope change directed by HTFC, in which event HTFC and Consultant shall agree in writing
upon an appropriate adjustment to the Total Fee, which agreement shall not be unreasonably
withheld or delayed, and, upon HTFC’s prior written approval, not to be unreasonably withheld
or delayed, Consultant shall be compensated for such services as additional services on an hourly
basis (in accordance with rates set forth in the Fee Schedule), unless otherwise agreed to in
writing by HTFC and Consultant in the particular case). Any such services performed by
Consultant after completion of the Consultant’s Design Development Documents, provided that
Consultant used reasonable, good faith efforts to provide Design Development Documents
within the Project Budget in accordance with Section 2.1, shall be compensated for as additional
4

services on an hourly basis (in accordance with rates set forth in the Fee Schedule) and the Total
Fee shall be increased by the amount of such compensation, unless otherwise agreed to in writing
by HTFC and Consultant in the particular case.
ARTICLE 3. OWNERSHIP AND USE OF DOCUMENTS
3.1

Consultant agrees that all studies, plans, specifications, drawings and other

documents of any kind whatsoever, and in whatever medium expressed, prepared by Consultant
or any Sub-consultant under this Agreement in connection with the Scope of Services or the
Project or otherwise pursuant to this Agreement (the “Project Documents”) and all rights therein
(including trademarks, trade names, rights of use, copyrights and/or other proprietary rights)
shall be and remain the property of HTFC (whether or not HTFC undertakes, terminates, or
completes the Project, or HTFC or Consultant terminates this Agreement for any reason
whatsoever); provided, however, that Consultant has been paid in full for all services performed
and expenses incurred by Consultant under this Agreement, in accordance with the terms of this
Agreement, including without limitation upon any such termination of this Agreement. The
foregoing shall not, however, prevent HTFC from using those Project Documents for which it
has paid Consultant in full for all underlying services performed and expenses incurred, in
accordance with the terms of this Agreement, to advance and/or use such Project Documents to
complete the Project; provided, however, that, if HTFC does so without Consultant’s continued
performance of the Services, then HTFC shall retain duly licensed, authorized, and qualified
landscape architects, engineers, and other consultants to review, finalize, and assume full
responsibility for the design of the Project in accordance with applicable law.
3.2

If HTFC advances and/or uses the Project Documents and/or design to complete

the Project without Consultant, or if HTFC uses the Project Documents and/or design after
completion of the Project (for example, in changes to or renovations of the Project) and does not
engage Consultant in such connection, or if HTFC uses the Project Documents for any project
other than the Project and does not engage Consultant in such connection, or if the Project
Documents are modified by anyone other than Consultant, then, to the fullest extent permitted by
law: (a) Consultant and its Sub-consultants shall not be liable for (and HTFC shall indemnify
Consultant and its Sub-consultants from) liabilities asserted by third parties against Consultant
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and/or its Sub-consultants by reason of any such use or modification of the Project Documents
and (b) Consultant shall have the right to have HTFC remove Consultant’s name and its Subconsultant’s names from the buildings and publicity materials for the Project (but Consultant’s
name shall remain on the drawings and specifications signed and sealed by Consultant).
3.3

Nothing in this Agreement shall diminish Consultant’s and Consultant’s Sub-

consultant’s rights to (i) be identified as the author of their designs and instruments of service;
(ii) object to derogatory treatment of their designs or instruments of service; and (iii) object to
false attribution of their designs or instruments of service.
3.4

Submission or distribution of the Project Documents to meet official regulatory

requirements or for other purposes in connection with the Project is not to be construed as
publication in derogation of HTFC’s rights. For the avoidance of doubt, HTFC shall own all
right, title, and interest in and to the hard copies of all Project Documents, as well as all other
physical deliverables (including models, renderings, and other presentation materials) furnished
by Consultant to HTFC pursuant to this Agreement, subject to the conditions set forth in Section
3.1.
3.5

HTFC hereby grants to Consultant an exclusive and perpetual license to use and

make derivative works of the Project Documents on any project other than the Project and for
any other legal purposes, along with all rights necessary for Consultant to enforce such license
and all proprietary rights of HTFC as the owner of the Project Documents (including trademarks,
trade names, rights of use, copyrights and/or other proprietary rights) against any third parties
(excluding as against any third parties retained by HTFC to complete the Project, but only to the
extent required by such third parties to complete the Project), and HTFC shall execute any other
documents reasonably necessary for Consultant to enforce such license and proprietary rights.
Without limiting the foregoing, Consultant may use HTFC’s name, any excerpts from the Project
Documents, and any other representations of the Project prepared by Consultant in Consultant's
portfolio, promotional, and public relations materials.
3.6

There are numerous factors that may result in errors and/or discrepancies in

digital data, including but not limited to translation errors resulting from differences in or
misuse of computer software, hardware, and/or related equipment; disc malfunctions; and/or
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user error. In any submission of the Project Documents, Consultant shall include hard copy
sets in addition to any sets delivered in electronic form. Consultant’s professional liability
attaches only to Project Documents which are delivered in hard copy or which are delivered in
secured PDF files that are fixed and immutable (i.e., secured PDF files burned on a nonrewritable compact disc). In the event of any conflict or inconsistency between any hardcopy
Project Documents and any secured PDF copies that are fixed and immutable, the hardcopy
shall control. Any copies of Project Documents delivered in any other electronic format are
provided “as is” and solely for convenience and, to the fullest extent permitted by law, HTFC
hereby releases Consultant and its Sub-consultants from any liability resulting from any use of
such electronic copies. These provisions and the liability of Consultant with respect to
electronic materials shall apply to any third party with which HTFC shares electronic copies of
any Project Documents. HTFC shall not transfer or provide access to any Project Documents in
any electronic form (i) to any HTFC Consultants/Subrecipients (defined below) unless and until
Consultant has received an original HTFC Consultant/Subrecipient Electronic Document
Transfer Agreement in the form annexed hereto as Exhibit V-1, duly executed by such HTFC
Consultant/Subrecipient, or (ii) to any other third party (including without limitation any
construction manager or construction administrator) unless and until Consultant has received
an original Third-Party Electronic Document Transfer Agreement in the form annexed hereto
as Exhibit V-2, duly executed by such third party.
3.7

Consultant has granted to HUD, via the Rebuild by Design: Hurricane Sandy

Regional Planning and Design Competition – Design Team Agreement and License dated August
9, 2013, a non-exclusive, worldwide, unlimited, perpetual, and irrevocable license to use, make,
have made, market, copy, modify, lease, sell distribute, and create derivative works of the Design
Solution and Solution IP as defined in such Design Team Agreement and License, solely in
connection with the implementation of the Design Solution by Grantees. Aside from such license
to HUD, Consultant and its consultants retained and continue to retain all other interests in such
Design Solution and Solution IP (including without limitation all ownership interests, trademarks,
trade names, rights of use, copyrights and/or other proprietary rights therein), notwithstanding
anything to the contrary in this Agreement; provided, however, that such provisions of the Design
Team Agreement and License do not affect or limit HTFC’s rights under Sections 3.1, 3.2 or 3.4
above.
7

3.8

For the avoidance of doubt, this Article 3 shall survive the termination or

expiration of this Agreement.
ARTICLE 4. COORDINATION WITH HTFC CONSULTANTS/SUBRECIPIENTS
4.1

This Article applies to those other consultants, contractors, subrecipients (i.e.,

DASNY, NYC, or any other recipient of Project funds from HTFC for completion of a part of
the Project) engaged by or in contract with HTFC (“HTFC Consultants/Subrecipients”) in
connection with the Project and identified in Appendix V-1 annexed hereto (or otherwise
engaged by or executing a contract with HTFC at a later date, provided that Consultant is
notified by HTFC in advance of HTFC’s engagement of or contracting with such HTFC
Consultants/Subrecipients and that HTFC and Consultant have agreed in writing upon an
appropriate increase to the Total Fee and equitable extensions to any schedule or other time
limits for the performance of the Consultant’s services on account of any delay caused by or
additional services required by such engagement of or contracting with any such HTFC
Consultants/Subrecipients). Consultant’s responsibilities under this Article are part of
Consultant’s Scope of Services (except for any such responsibilities on account of any delay
caused by or additional services required by HTFC’s engagement of or contracting with any
HTFC Consultants/Subrecipients at a later date).
4.2

Consultant shall endeavor to coordinate its services with those of HTFC

Consultants/Subrecipients and facilitate the exchange of information between Consultant and
HTFC Consultants/Subrecipients, and HTFC shall cause HTFC Consultants/Subrecipients to
coordinate their services with those of Consultant and facilitate the exchange of information
between HTFC Consultants/Subrecipients and Consultant. As reasonably requested by HTFC,
Consultant shall attend meetings from time to time with HTFC, GOSR, HTFC
Consultants/Subrecipients, and/or other persons invited by HTFC to discuss documents furnished
by Consultant, or other matters pertaining to Consultant’s Services for the Project.
4.3

Consultant shall arrange with each HTFC Consultant/Subrecipient a schedule for

the furnishing of drawings, specifications and other documents (the “HTFC Consultant
Submissions”) to be submitted by HTFC Consultants/Subrecipients to Consultant so that the
work product of Consultant and each HTFC Consultant/Subrecipient can be coordinated with the
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Project schedule, if any, and HTFC shall cause all HTFC Consultants/Subrecipients to agree with
Consultant concerning such schedule.
4.4

Consultant shall respond to and incorporate information from the final HTFC

Consultant Submissions in Consultant’s final Project Documents to the extent applicable to such
Project Documents. HTFC shall cause HTFC Consultants/Subrecipients to provide Consultant
with complete, integrated, and coordinated sets of all such HTFC Consultant Submissions in a
timely manner, for purposes of this Article 4 and of identifying conflicts, inconsistencies or
missing elements with and between, the HTFC Consultant Submissions and Consultant’s own
work product. If Consultant’s services are delayed due to the failure of HTFC
Consultants/Subrecipients to provide such Submissions in a timely manner, then the schedule
shall be extended for a period equal to such delay.
4.5

Consultant shall advise each HTFC Consultant/Subrecipient in writing as to (i)

special provisions, details, or other elements pertinent to Consultant’s design that are to be
included in such HTFC Consultant Submissions, and (ii) coordination problems known to
Consultant, if any, involving such HTFC Consultant Submissions. Consultant shall respond
promptly to inquiries from HTFC Consultants/Subrecipients concerning coordination of
services. HTFC shall cause HTFC Consultants/Subrecipients to advise Consultant in writing as
to

(i)

special

provisions,

details,

or

other

elements

pertinent

to

the

HTFC

Consultants/Subrecipients’ designs that are to be included in Consultant’s design or Project
Documents, and (ii) coordination problems known to HTFC Consultants/Subrecipients, if any,
involving Consultant’s design or Project Documents. HTFC shall cause the HTFC
Consultants/Subrecipients to respond promptly to inquiries from Consultant concerning
coordination of services.
4.6

Notwithstanding the foregoing, Consultant shall be entitled to rely upon the

adequacy, accuracy, and completeness of all information, documentation, opinions, services,
and recommendations of the HTFC Consultants/Subrecipients and Consultant shall not be
responsible for the work product of any HTFC Consultant/Subrecipient, except to the extent
that Consultant fails properly to respond to and incorporate applicable information from the
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HTFC Consultant Submissions with the work product of Consultant as contemplated in this
Article, consistent with the Standard of Care.
4.7

Upon reasonable request by HTFC, Consultant will copy HTFC on all

correspondence from Consultant to any HTFC Consultant/Subrecipient relating to the subject
matter of this Article.
ARTICLE 5. CONSULTANT’S TEAM
5.1

Consultant’s Authorized Representative(s) for the purposes of this Agreement are

specified in the Agreement. Consultant shall not substitute any other person as an Authorized
Representative without HTFC's prior written consent (not to be unreasonably withheld or
delayed). Such Authorized Representative(s) shall render decisions under this Agreement with
reasonable promptness, consistent with the Standard of Care, to avoid unreasonable delay in the
furnishing of Consultant’s services hereunder. The acts of each such Authorized Representative
shall be the binding acts of Consultant; and HTFC may rely upon same as the binding acts of
Consultant.
5.2

The key members of Consultant’s Project team and the key members of the team

of each of Consultant’s Sub-consultants are listed in the Scope of Services. Consultant shall not
substitute (or cause any Sub-consultant to substitute) any other person for a key member of
Consultant’s team (or a Sub-consultant’s team) without HTFC’s prior written consent, not to be
unreasonably withheld or delayed.
5.3

Consultant's Sub-consultants are listed in the Scope of Services. Each Sub-

consultant has been approved by HTFC. For the avoidance of doubt, Consultant will be
responsible for directing and coordinating the services of all Sub-consultants so that the result is
an integrated whole complying with the requirements of this Agreement. Consultant will be
responsible for the performance of all Sub-consultants (and the acts and omissions of all Subconsultants shall be deemed those of Consultant). The fee, hourly rates, and reimbursables of each
Sub-consultant shall be set forth in the respective Task Order. Consultant will bind each Subconsultant to and incorporate by reference into each of its subcontracts the same terms and
conditions as the Agreement, except as warranted for differing scopes of services, fee, hourly
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rates, reimbursables, and other terms and provisions which necessarily differ based on the
specifics of the particular Sub-consultant's engagement. Consultant will not terminate any Subconsultant without HTFC’s consent (which shall not be unreasonably withheld or delayed). If
HTFC so requests (in writing, upon reasonable grounds, as to which HTFC will consult with
Consultant in advance), Consultant will terminate a particular Sub-consultant. All substitute
Sub-consultants will be subject to HTFC’s approval (which shall not be unreasonably withheld
or delayed). HTFC will be a third-party beneficiary of the agreement between Consultant and
each Sub-consultant.
5.4

All persons assigned to the Project by Consultant shall reasonably cooperate with

HTFC and HTFC Consultants/Subrecipients in connection with the Project, consistent with the
Standard of Care. If, in HTFC’s reasonable, good faith, opinion, any person assigned to the
Project by Consultant fails to so cooperate, is not skilled in the task assigned, causes dissension,
or is detrimental to the Project, upon HTFC’s written request, Consultant shall assign a substitute
therefor with HTFC’s consent (not to be unreasonably withheld or delayed), without additional
cost to HTFC.
ARTICLE 6. CERTAIN OTHER MATTERS
6.1

Wherever this Agreement states that a matter shall be satisfactory to or subject to

the consent or approval of a Party or the Parties, such satisfaction, consent, or approval must be
evidenced in writing by the HTFC Authorized Representative or SCAPE Authorized
Representative, as appropriate, (email being a sufficient writing for this purpose) and shall not be
unreasonably withheld or delayed.
6.2

Further services by Consultant (e.g., during construction of the Project) shall

require execution of a new contract or an amendment to this Agreement, and one or more
additional Task Orders, executed by both HTFC and Consultant. Any such contract or
amendment shall reflect the addition of such subsequent Task Orders to the Scope of Services as
well as any associated contract or other requirements. Absent such new contract or amendment
and additional Task Orders, HTFC shall have no obligation to proceed with the Project, and
HTFC shall decide whether and on what basis to proceed in its sole discretion.
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Exhibit V-1
HTFC Consultant/Subrecipient Electronic Document Transfer Agreement
The

undersigned

(“Transferee”)

has

asked

the

HOUSING

TRUST

FUND

CORPORATION (“HTFC”) and/or SCAPE / LANDSCAPE ARCHITECTURE PLLC,
(“Consultant”) to provide Transferee with electronic copies of certain documents prepared by
Consultant and/or its sub-consultants (“Consultant Project Documents”) for the Living
Breakwaters Project, Staten Island, NY (the “Project”) and, in consideration therefor and for
other good and valuable consideration, the receipt and sufficiency of which are hereby
acknowledged, Transferee hereby agrees as follows:
1.

There are numerous factors that may result in errors and/or discrepancies in

digital data, including but not limited to translation errors resulting from differences in or
misuse of computer software, hardware, and/or related equipment; disc malfunctions; and/or
user error.
2.

If secured PDF files that are fixed and immutable (i.e., secured PDF files burned

on a non-rewritable compact disc) of Consultant Project Documents are provided to the
Transferee, then, in the event of any conflict or inconsistency between any hardcopy
Consultant Project Documents and any such secured PDF copies that are fixed and immutable,
the hardcopy shall control.
3.

Any electronic copies of Consultant Project Documents delivered in any

electronic format other than such secured PDF files are provided “as is” and solely for
convenience and, to the fullest extent permitted by law, Transferee hereby releases Consultant,
its sub-consultants, and HTFC from any liability resulting from any use of such electronic
copies.
4.

Transferee shall not transfer or provide access to any Consultant Project

Documents in any electronic format to any third party without the prior written consent of
Consultant in its sole discretion and, then, unless and until Consultant has received an original
electronic document transfer agreement in a form acceptable to Consultant, duly executed by the
proposed transferee.
5.

This Agreement shall govern any and all future transfers to Transferee of any

electronic copies of Consultant Project Documents.
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6.

Consultant, its sub-consultants, and/or HTFC retain all proprietary rights,

including copyrights, in the Consultant Project Documents, including any electronic copies of
same.
7.

Nothing contained in this Agreement shall create a contractual relationship or

cause of action in favor of Transferee against Consultant, its sub-consultants, or HTFC.
8.

This Agreement shall be governed by the laws of the State of New York without

regard to its choice or conflict of law doctrines.
Accepted and agreed to by Transferee as of [INSERT EXECUTION DATE].
[INSERT TRANSFEREE’S FULL LEGAL NAME]

By:

__________________________________________________

Name: __________________________________________________
Title: __________________________________________________
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Exhibit V-2
Third-Party Electronic Document Transfer Agreement

The

undersigned

(“Transferee”)

has

asked

the

HOUSING

TRUST

FUND

CORPORATION (“HTFC”) and/or SCAPE / LANDSCAPE ARCHITECTURE PLLC,
(“Consultant”) to provide Transferee with electronic copies of certain documents prepared by
Consultant and/or its sub-consultants (“Consultant Project Documents”) for the Living
Breakwaters Project, Staten Island, NY (the “Project”) and, in consideration therefor and for
other good and valuable consideration, the receipt and sufficiency of which are hereby
acknowledged, Transferee hereby agrees as follows:
1.

There are numerous factors that may result in errors and/or discrepancies in

digital data, including but not limited to translation errors resulting from differences in or
misuse of computer software, hardware, and/or related equipment; disc malfunctions; and/or
user error.
2.

If secured PDF files that are fixed and immutable (i.e., secured PDF files burned

on a non-rewritable compact disc) of Consultant Project Documents are provided to the
Transferee, then, in the event of any conflict or inconsistency between any hardcopy
Consultant Project Documents and any such secured PDF copies that are fixed and immutable,
the hardcopy shall control.
3.

Any electronic copies of Consultant Project Documents delivered in any

electronic format other than such secured PDF files are provided “as is” and solely for
convenience; are not construction documents and shall not be used for bidding or construction
of the Project; and shall not be relied upon by the Transferee in any way; and, to the fullest
extent permitted by law, Transferee hereby releases Consultant, its sub-consultants, and HTFC
from any liability resulting from any use of such electronic copies.
4.

Transferee shall not transfer or provide access to any Consultant Project

Documents in any electronic format to any third party without the prior written consent of
Consultant in its sole discretion and, then, unless and until Consultant has received an original
electronic document transfer agreement in the same form as this Agreement, duly executed by
the proposed transferee.
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5.

This Agreement shall govern any and all future transfers to Transferee of any

electronic copies of Consultant Project Documents.
6.

Consultant, its sub-consultants, and/or HTFC retain all proprietary rights,

including copyrights, in the Consultant Project Documents, including any electronic copies of
same.
7.

To the fullest extent permitted by law, Transferee hereby agrees to indemnify,

defend, and hold Consultant, its sub-consultants, and HTFC harmless from and against any and
all claims, actions, disputes, liabilities, suits, demands, losses, damages, costs, and expenses
(including, but not limited to, reasonable attorneys’ fees and all legal expenses and fees incurred
through appeal thereof) caused by or resulting in any way from any use of any electronic copies
of Consultant Project Documents in violation of this Agreement or any other breach of this
Agreement by Transferee, anyone for whom Transferee is legally responsible for in connection
with the Project, or anyone who receives any such electronic copies from or through Transferee,
whether directly or indirectly, including without limitation any damages or losses to property or
persons, personal injuries, death, or economic losses.
8.

To the fullest extent permitted by law, in any legal proceeding to enforce this

Agreement, Consultant shall be entitled to recover its reasonable attorneys’ fees and other
litigation costs and expenses.
9.

Nothing contained in this Agreement shall create a contractual relationship or

cause of action in favor of Transferee against Consultant, its sub-consultants, or HTFC.
10.

This Agreement shall be governed by the laws of the State of New York without

regard to its choice or conflict of law doctrines.
Accepted and agreed to by Transferee as of [INSERT EXECUTION DATE].
[INSERT TRANSFEREE’S FULL LEGAL NAME]

By:

__________________________________________________

Name: __________________________________________________
Title: __________________________________________________
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