SECOND AMENDMENT QF CONTRACT FOR SERVICES

THIS SECOND AMENDMENT (the “Second Amendment”) to the Contract for Services
dated June 10, 2013 is made and entered into effective as of April 2, 2014 (the “Effective Date”)
between ProSource Technologies, LLC, having its principal office at 9219 East River Road NW,
Minneapolis, Minnesota 55433 (“Contractor”), and the HOUSING TRUST FUND
CORPORATION, having its principal office at 38-40 State Street, Albany, New York 12207
(“"HTFC”).

WITNESSETH:

WHEREAS, the Contractor was selected pursuant to 8 Work Plan submitted to HTFC on
May 3, 2013;

WHEREAS, HTEC and the Contractor entered into an emergency contract for services on.

June 10, 2013, in order to assist in the implementation of the State’s Community Development
Block Grant Disaster Recovery grants appropriated by the Disaster Relief Appropriations Act,
2013 (Pub, L. 113-2) (the “Contract for Services™);

WHEREAS, HTFC and the Contractor first amended the Contract for Services on

September 12, 2013, which, among other things, increased the aggregate compensation limit from.

$13,355,000 to $55,401,839.31;

WHEREAS, HTFC and the Contractor desire to amend the Contract for Services by means
of this Second Amendment in order to further increase the aggregate 6ompensation limit of the
Contract for Services and incorporate additional terms and conditions, including language -
‘ensuring the Contractor cooperates in a smooth transition to the successor contractor;

NOW, THEREFORE, pursuant to and in consideration of the above, and other mutual

covenants and obligations herein contained, it is
STIPULATED AND AGREED as follows:

i Section 3 of the Contract for Services, as amended, is hereby deleted and replaced with
the following;
Compensation.
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(a) HTFC agrees to pay the Contractor at the current rates set forth in the
Contract for Services and that the compensation ceiling of
$55,401,839.31 shall be increased by $64,000,000.00, The Contractor
agrees that in no event will the Contractor be paid more than
$119,401,839.31, unless otherwise authorized in writing by HTFC.

(b) HTFC shall make its best efforts to expedite interim payments of one
hundred percent (100%) of the allowable costs under the invoices for
Services provided in December 2013, January 2014 and February 2014.
For those invoices for Services rendered in March 2014 and thereafter,
HTFC shall make payment of eighty percent (80%) of the allowable
costs under each invoice pursuant to normal payment terms, The
remaining twenty percent (20%) of invoices for Services from March
2014 and thereafter shall be payable upon satisfaction of the following,
as deteremined. in the reasonable discretion of HTFC:

a. Acceptance of Services rendered and required deliverables;

b. The smooth transition of Services from Contractor to successor
contractor, including the transfer of data and other necessary
information and/or decumentation required for a successful
transition;

c. Satisfaction of all subcontractor invoices, obligations and debts;
and |

d. HTFC’s review of all expenses under this Contract for Services.

All payments made shall be considered interim payments subject to
audit and disallowance by cogziant federal agencies.
2. The attached Appendix 3 is hereby appended to the Contract for Services, Except as
expressly set forth below, with respect to any provisions of similar content or effect, the

terms of this Appendix 3 shall take precedence and the requirements of prior provisions
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shall only supplement the terms of Appendix 3 if they are more stririgent than those

contained in Appendix 3,

a. Section 8:

i.

ii.

iii.

iv.

In no event will the Contractor be required to provide to HTFC its
proprietary software and database. However, Contractor shall transfer:
1. All transferable third-party software licenses paid for under this
Contract for Se.rvices.to HTFC or its designee; and
2. All data and other items set forth in Section 8, with which HTFC has
unlimited rights in an electronic format and structure usable by
HTFC and/or its designee.
HTFC shall compensate Contractor, at its commercial rates, for the time
and effort associated with the transfer of data and other items set forth in
Section 8.
If the transfer of the data and other items as discussed in paragraph (i) of this
subsection is not feasible under good faith and commercially reasonabile
efforts, Contractor agrees to enter into a licensing agreement with HTFC (or
its designee) in order to allow HTFC and its designees to gain complete
access to its data contained within any such propeitary software, system,
database or repository. Any such licensing agreement shall be at standard
commercial rates with standard commercial terms for such license.
The foregoing provisions under this Section 2.a. shall be construed broadly
to encompass all mediums of storage, data and other electronic information
that is associated with the Contract for Services and of interest to HTFC,
Satisfaction of the foregoing obligations shall be in HTFC’s reasonable

discretion.

3. Add Section 12, as follows:
12,

Additional Terrns & Conditions.
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(@)  Transition Services, The Contractor shall cooperate at the

reasonable direction of HTFC in the orderly transition of the
Services to any successor; and undertake the orderly cessation of the
Services as determined in the sole discretion of HTFC.

(b)  Subcontractors, Contractor shall timely pay all
sybcontractors and ensure its subcontractors timely pay their
subsequent subcontractors.

(c)  Duty to Perform. Notwithstanding any disagreement or
dispute under the Contract for Services, the Contractor shall proceed
diligently with performance of this Contract for Services, pending
final resolution of any such dispute.

(d)  Audit and Inspection Rights, HTFC’s access to records,
audit and inspection rights are subject to the provisions set forth in
Appendices 1 and 3, Notwithstanding the time periods set forth
therein, Contractor shall maintain al! records connected with this
Contract for Services for a period of at least six (6) years following
the date of final payment or the close-out of all pending matters or
audits under this Contract for Services, whichever is later. Upon
transfer of any records related to the Services to a successor at the
direction of HTFC, the Contractor’s obligations to retain such
transferred records will immediately cease. Contractor shall
maintain an index of all records transferted to HTFC, that includes a
description, approximate quantity, and date of the records
transferred, which shall be signed by a representative of the
Contractor that has personal knowledge of the records being
transferred.

{e) Waiver of Non-Compete, Contractor understands that,
following the end of employment with Contractor, as a result of or

8 B s
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during the aforementioned transition, separated employees may be
eligible for employment with prospective employer, Innovative
Emergency Management, Inc. (“IEM”). In order to facilitate this
transition and potential employment of its separated employees,
Contractor agrees to waive its rights under employment or
post-employment non-competition and/or non-solicitation
covenants with its employees, IEM and other subcontractors.
Notwithstanding this provision, Contractor is not by this provision,
and will not, waive any of its rights, restrictions or remedies related
to [EM’s, its subcontractors’, or its employees’ obligations with
respect to the Contractor’s confidential, trade secret, or proprietary
information,
(¢)  Remedies at Law, In addition to the terms set forth in
Appendix I, Contractor ackn'owledges and agrees that, in the event
that it breaches the Contract for Services, that HFTC and members
of the public may be irreparably harmed by such breach and that
monetary damages would not be adequate remedy for such breach,
Accordingly, upon any breach or threatened breach by Contractor,
Contractor agrees that HFTC shall be entitled to seek_injunctive
relief and other appropriate equitable relief in addition to whatever
remedies it may have at law, and that HFTC shall be entitled to
commence any such proceedings in any court of competent
jurisdiction located in the State of New York-

4, All other terms and conditions, including appendices, attachments, exhibits, riders and

Letter Agreements to the Contract for Services are hereby continued in full force and

effect as though set forth herein.
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IN WITNESS WHEREOF, the parties executed this Second Amendment on the day and

year first above written.

ProSource Technologies, LLC

Title;

HOUSING TRUST FUND CORPORATION

- davs<Ta¥
Title: Director, Governor’s Office of Storm
Recovery

ki bl
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APPENDIX 3

HUD General Provisions

 The following terms and conditions apply to any contract for which any portion of the

funding is derived from a grant made by the United States Department of Housing and Urban
Development (“HUD"). Notwithstanding paragraph 11 of Appendix 1, in the event of a conflict
between the terms of the contract (including any and all attachments thereto and amendments
thereof) and the terms of this Appendix 3, the terms of this Appendix 3 shall control.

1.

PROVISIONS REQUIRED BY LAW DEEMED INSERTED

Each and every provision of law and clause required by law to be inserted in this contract
shall be deermed to be inserted herein and the contract shall be read and enforced as though
it were included herein, and if through mistake or otherwise any such provision is not
inserted, or is not correctly inserted, then upon the application of either party the contract
shall forthwith be physically amended to make such insertion or correction,

STATUTORY AND REGULATORY COMPLIANCE

Contractor shall comply with all laws and regulations applicable to the Community
Development Block Grant-Disaster Recovery funds appropriated by the Disaster Relief
Appropriations Act, 2013 (Pub. L. 113-2), including but not limited to the applicable
Office of Management and Budget Circulars, which may impact the administration of
funds and/or set forth certain cost principles, including the allowability of certain expenses.

BREACH OF CONTRACT TERMS

The State reserves its right to all administrative, contractual, or legal remedies, including
but not limited to suspension or termination of this contract, in instances where the
Contractor or any of its subcontractors violate or breach any contract term. If the
Contractor or any of its subcontractors violate or breach any contract term, they shall be
subject to such sanctions and penalties as may be appropriate. The duties and obligations
imposed by the contract documents and the rights and remedies availabte thereunder shall
be in addition to and not a limitation of any duties, obligations, rights and remedies
otherwise imposed or available by law.

REPORTING REQUIREMENTS

The Contractor shall complete and submit all reports, in such form and according to such
schedule, as may be required by the State, The Contractor shall cooperate with all State
efforts to comply with HUD requirements and regulations pertaining to reporting,
including but not limited to 24 C.F.R. §§ 85.40-41 and 570.507,
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ACCESS TO RECORDS

The State, the U.S, Department of Housing and Urban Development, the Comptroller
General of the United States, or any of their duly authorized representatives, shall have, at
any time and from time to time during normal business hours, access to any work product,
books, documents, papers, and records of the Contractor which are related to this contract,
for the purpose of inspection, audits, examinations, and making excerpts, copies and
transcriptions.

MAINTENANCE/RETENTION OF RECORDS

All records connected with this contract will be maintained in a central location and will be
maintained for a period of at least three (3) years following the date of final payment and
close-out of all pending matters related to this contract.

SMALL AND MINORITY FIRMS. WOMEN’S BUSINESS ENTERPRISES. AND
LABOR SURPLUS AREA FIRMS

The Contractor will take necessary affirmative steps to assure that minority firms,
women’s business enterprises, and labor surplus area firms are used in subcontracting
when possible. Steps include:

{1 Placing qualified small and minority businesses and women’s business
- enterprises on solicitation lists;

(i)  Assuring that small and minority businesses, and women’s business
enterprises are solicited whenever they are potential sources;

(iii) Dividingtotal requirements, when economically feasible, into smaller tasks
or quantities to permit maximum participation by small and minority
business, and women’s business enterprises;

(iv)  Establishing delivery schedules, where the requirement permits, which
encourage participation by small and minority business, and women’s
business enterprises; and

(v)  Usingthe services and assistance of the Small Business Administration, and
the Minority Business Development Agency of the Department of
Commerce. ' :

RIGHTS IN DATA

() Definitions. As used in this clause—

i Ll by




Computer database ot database means a collection of recorded information in a form capabie of,
and for the purpose of, being stored in, processed, and operated on by a computer. The term does
not include computer software,

Computer software; (1) Means (i) Computer programs that comprise a series of instructions, rules,
routines, or statements, regardless of the media in which recorded, that allow or cause a computer
to perform a specific operation or series of operations; and (i) Recorded information comprising
source code listings, design details, algorithms, processes, flow charts, formulas, and related
material that would enable the computer program to be produced, created, or compiled; and (2)
Does not include computer databases or computer software documentation.

Computer software documentation means owner's manuals, user's manuals, installation
instructions, opetating instructions, and other similar items, regardless of storage medium, that
explain the capabilities of the computer software or provide instructions for using the software,
Data means recorded information, regardless of form or the media on which it may be recorded.
The term includes technical data and computer software. The term does not include information
incidental to contract administration, such as financial, administrative, cost or pricing, or
management information,

Form, fit, and function data means data relating to items, components, or processes that ate
sufficient to enable physical and functional interchangeability, and data identifying source, size,
configuration, mating and attachment characteristics, functional characteristics, and performance
requirements, For computer sofiware it means data identifying source, functional characteristics,
and performance requirements but specifically excludes the source code, algorithms, processes,
formulas, and flow charts of the software,

Limited rights means the rights of HTFC in limited rights data as set forth in the Limited Rights
Notice of paragraph (g)(3) if included in this clause. '

Limited rights data means data, other than computer software, that embody trade secrets or are
commercial or financial and confidential or privileged, to the extent that such data pertain to items,
components, or processes developed at private expense, including minor modifications,
Restricted computer software means computer software developed at private expense and that is a
trade secret, is commercial or financial and confidential or privileged, or is copyrighted computer
software, including minor modifications of the computer software.

Restricted rights, as used in this clause, means the rights of the HTFC in restricted computer
software, as set forth in a Restricted Rights Notice of paragraph (g) if included in this clause, or as
otherwise may be provided in a collateral agreement incorporated in and made part of this contract,
including minor modifications of such computer software.

Technical data, means recorded information (regardless of the form or method of the recording) of
a scientific or technical nature (including computer databases and computer sofiware
documentation), This term does not include computer software or financial, administrative, cost or
pticing, or management data or other information incidental to contract administration. The term
includes recorded information of a scientific or technical nature that is included in computer
databases (See 41 1U.8.C. 403(8)).

Unlimited rights means the rights of HTFC to use, disclose, reproduce, prepare derivative works,
distribute copies to the public, and perform publicly and display publicly, in any manner and for
any purpose, and to have or permit others to do so.

(by  Allocation of rights.

(1) Except as provided in paragraph (¢) of this clause, HTFC shall have unlimited rights in: (i)
Data first produced in the performance of this contract; (i) Form, fit, and function data delivered




under this contract; (iil) Data delivered under this contract (except for restricted computer
software) that constitute manuals or instructional and training material for installation, operation,
or routine maintenance and repair of items, components, or processes delivered or furnished for -
use under this contract; and (iv) All other data delivered under this contract unless provided
otherwise for limited rights data or restricted computer software in accordance with paragraph (g)
of this clause.

(2)  The Contractor shall have the right to: (i) Assert copyright in data first produced in the
performance of this contract to the extent provided in paragraph (¢)(1) of this clause; (i) Use,
release to others, reproduce, distribute, or publish any data first produced or specifically used by
the Contractor in the performance of this contract, unless provided otherwise in paragraph (d) of
this clause; (iii) Substantiate the use of, add, or correct limited rights, restricted rights, or copyright
notices and to take other appropriate action, in accordance with paragraphs (&) and (f) of this
clause; and (iv) Protect from unauthorized disclosure and use those data that are limited rights data
or restricted computer software to the extent provided in paragraph (g) of this clause,

(¢y  Copyright.

(1) Data first produced in the performance of this contract. (i) Unless provided otherwise in
paragraph (d) of this clause, the Contractor may, without prior approval of HTFC, assert copyright
in scientific and technical articles based on or containing data first produced in the performance of
this contract and published in academic, technical or professional journals, symposia pro ceedings,
or similar works. The prior, express written permission of HTFC is required to asscrt copyright in
all other data first produced in the performance of this contract; (ii) When authorized to assert
copyright to the data, the Contractor shall affix the applicable copyright notices of 17 U,8.C. 401
or 402, and an acknowledgment of HTFC sponsorship (including contract number); (iii) For data
other than computer software, the Contractor grants to HTFC, and others acting on its behalf, a
paid-up, nonexclusive, irrevocable, worldwide license in such copyrighted data to reproduce,
prepare derivative works, distribute copies to the public, and perform publicly and display publicly

by or on behalf of HTFC. For computer software, the Contractor grants to HTFC, and others acting

on its behalf, a paid-up, nonexclusive, irrevocable, worldwide license in such copyrighted
computer software to reproduce, prepare derivative works, and perform publicly and display
publicly (but not to distribute copies to the public) by or on behalf of HTFC.

(2)  Data not first produced in the performance of this contract. The Contractor shall not,
without the prior written permission of HTFC, incorporate in data delivered under this contract any
data not first produced in the performance of this contract unless the Contractor: (i) Identifies the
data; and (ii) Grants to HTFC, or acquires on its behalf, a license of the same scope as set forth in
paragraph (c)(1) of this clause or, if such data are restricted computer software, HTFC shall
acquire a copyright license as set forth in paragraph (g)(4) of this clause (if included in this
contract) or as otherwise provided in & collateral agreement incorporated in or made part of this
contract, :

(3)  Removal of copyright notices. HTFC will not remove any authorized copyright notices
placed on data pursuant to this paragraph (c), and will include such netices on all reproductions of
the data, :

(d)  Release, publication, and use of data. The Contractor shall have the right to use, release to
others, reproduce, distribute, or publish any data first produced or specifically used by the
Contractor in the performance of this coniract, except: (1) As prohibited by Federal law or
regulation (e.g., export control or national security laws or regulations); (2) As expressly set forth
in this contract; or (3) If the Contractor receives or is given access to data necessary for the

i
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performance of this contract that contain restrictive markings, the Contractor shall treat the data in
accordance with such markings unless specifically authorized otherwise in writing by HTFC.

(e Unauthorized marking of data.

(1)  Notwithstanding any other provisions of this contract concerning inspection or acceptance,
if any data delivered under this contract are marked with the notices specified in paragraph (g)(3)
or (g) (4) if included in this clause, and use of the notices is not authorized by this clause, or if the
data bears any other restrictive or limiting markings not authorized by this contract, HTEC may at
any time either return the data to the Contractor, or cancel or ignore the markings. However,
pursuant to 41 U.8.C, 2534, the following procedures shall apply prior to canceling or ignoring the
markings: (i) HTFC will make written inquiry to the Contractor affording the Contractor 60 days
from receipt of the inquiry to provide written justification to substantiate the propriety of the
markings; (ii) If the Contractor fails to respond or fails to provide written justification to
substantiate the propticty of the markings within the 60-day period (or a longer time approved in
writing by HTFC for good cause shown), HTFC shall have the right to cance} or ignore the
markings at any time after said period and the data will no longer be made subject to any disclosure
prohibitions; (iii) If the Contractor provides written justification to substantiate the propriety of the
markings within the period set in paragraph (e)(1)(i) of this clause, HTFC will consider such
written justification and determine whether or not the markings are to be cancelled or ignored. If
HTFC determines that the markings are authorized, the Contractor will be so notified in writing. If
HTFC determines, with concurrence of the head of the contracting activity, that the markings are
not authorized, HTFC will furnish the Coniractor a written determination, which determination
will become the final agency decision regarding the appropriateness of the markings unless the
Contractor files suit in a court of competent jurisdiction within 90 days of receipt of HTFC's
decision. HTEC will continue to abide by the markings under this paragraph (e)(1)(ili) until final
resolution of the matter either by HTFC's determination becoming final (in which instance HTFC
will thereafter have the right to cancel or ignore the markings at any time and the data will no
longer be made subject to any disclosure prohibitions), or by final disposition of the matter by
court decision if suit is filed.

(2)  The time limits in the procedures set forth in paragraph (e)(1) of this clause may be
modified in accordance with agency regulations implementing the Freedom of Information Act (5
U.S.C. 552) if necessary to respond to a request thereunder,

(3)  Except to the extent HTFC's action occurs as the result of final disposition of the matter by
a court of competent jurisdiction, the Contractor is not precluded by paragraph (e) of the clause
from bringing a claim, in accordance with the Disputes clause of this contract, that may arise as the
result of HTFC removing or ignoring authorized markings on data delivered under this contract.
@ Omitted or incorrect markings.

(1)  Data delivered to HTFC without any restrictive markings shall be deemed to have been
furnished with unlimited rights. HTFC is not liable for the disclosure, use, or reproduction of such
data.

2) If the unmarked data has not been disclosed without restriction outside HTFC, the
Contractor may request, within 6 months (or a longer time approved by HTFC in writing for good
cause shown) after delivery of the data, permission to have authorized notices placed on the data at
the Contractor's expense, HTFC may agree to do so if the Contractor: (i) Identifies the data to
which the omitted notice is to be applied; (i) Demonstrates that the omission of the notice was
inadvertent; (iii) Establishes that the proposed notice is authorized; and (iv) Acknowledges that




HTFC has no liability for the disclosure, use, or reproduction of any data made prior to the addition
of the notice or resulting from the omission of the notice. :

(3)  If data has been marked with an incomrect notice, HTFC may: (i) Permit correction of the
notice at the Contractor's expense if the Contractor identifies the data and demonstrates that the
cotrect notice is authorized; or (if) Correct any incarrect notices.

(g)  Protection of limited rights data and restricted computer software.

(1)  The Contractor may withhold from delivery qualifying limited rights data or restricted
computer software that are not data identified in paragraphs (b)(1)(i), (if), and (iii) of this clause.
As a condition to this withholding, the Contractor shall: (i) Identify the data being withheld; and
(ii) Furnish form, fit, and function data instead.

(2)  Limited rights data that are formatted as a computer database for delivery to HTFC shall be
treated as limited rights data and not restricted computer software. -

(h)y  Subcontracting. The Contractor shall obtain from its subcontractors all data and rights
therein necessary to fulfill the Contractor's obligations to HTFC under this contract. If a
subcontractor refuses to accept terms affording HTFC those rights, the Contractor ghall promptly
notify HTFC of the refusal and shall not proceed with the subeontract award without authorization
in writing from HTFC.

M Relationship to patents or other rights. Nothing contained in this clause shall imply a
license to HTFC under any patent or be construed as affecting the scope of any license or other
right otherwise granted to HTFC.

9.  ENERGY EFFICIENCY

The Contractor shall comply with mandatory standards and policies relating to energy
efficiency which are contained in the New York State energy conservation plan issued in
compliance with the Energy Policy and Conservation Act (Public Law 94-163).

10.  TITLE VIOF THE CIVIL RIGHTS ACT OF 1964

The Contractor shall comply with the provisions of Title VI of the Civil Rights Act of
1964, No person shall, on the grounds of race, color, or national origin, be excluded from
participation in, be denied the benefits of, or be subjected to discrimination under any
program or activity receiving federal financial ass istance. _

11. SECTION 109 OF THE HOUSING AND COMMUNITY DEVELOPMENT ACT OF
1974 :

The Contractor shall comply with the provisions of Section 109 of the Housing and
Community Development Act of 1974, No person in the United States shall on the
grounds of race, color, national origin, or sex be excluded from participation in, be denied
the benefits of, or be subjected to discrimination under any program or activity funded in
whole or in part with funds made available under this title. Section 109 further provides
that discrimination on the basis of age under the Age Discrimination Act of 1975 or with
respect to an otherwise qualified handicapped individual as provided in Section 504 of the
Rehabilitation Act of 1973, as amended, is prohibited.

T
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SECTION 504 OF THE REHABILITATION ACT OF 1973

The Contractor shall comply with section 504 of the Rehabilitation Act of 1973 (29 U.S.C.
§ 794), as amended, and any applicable regulations.

The Contractor agrees that no qualified individual with handicaps shall, solely on the basis
of handicap, be excluded from participation in, be denied the benefits of, or otherwise be
subjected to discrimination under any program or activity that receives Federal financial
assistance from HUD,

AGE DISCRIMINATION ACT OF 1975

The Contractor shall comply with the Age Discrimination Act of 1975 (42 U.S.C. §6101 et
seq.), as amended, and any applicable regulations. No person in the United States shall, on
the basis of age, be excluded from participation in, be denied the benefits of, or be
subjected to discrimination under, any program or activity receiving Federal financial
assistance. '

DEBARMENT, SUSPENSION, AND INELIGIBILITY .

The Contractor represents and warrants that it and its subcontractors are not debarred or
suspended or otherwise excluded from or ineligible for patticipation in Federal assistance
programs subject to 2 C.F.R, part 2424.

CONFLICTS OF INTEREST

The Contractor shall notify the State as soon as possible if this contract or any aspect
related to the anticipated work under this contract raises an actual or potential conflict of
interest (as defined at 2 C.F.R. Part 215 and 24 CF.R. § 85.36). The Contractor shall
explain the actual or potential conflict in writing in sufficient detail so that the State is able
to assess such actual or potential conflict. The Contractor shall provide the State any
additional information necessary for the State to fully assess and address such actual or
potential conflict of interest. The Contractor shall accept any reasonable conflict
mitigation strategy employed by the State, including but not limited to the use of an
independent subcontractor(s) to perform the portion of work that gives rise to the actual or
potential conflict.

SUBCONTRACTING

When subcontracting, the Contractor shall solicit for and contract with such subcentractors
in compliance with the procurement requirements of 2 C.F.R. Part 215, 24 C.FR, §
570,502, and 24 C.F.R. § 85.36, including but not limited to compliance with all
competition requirements, avoiding and/or mitigating conflicts of interest, and imposing
all federally-mandated contract terms. '




17.

The Contractor represents to the State that all work shall be performed by personnel
experienced in the appropriate and applicable profession and areas of expertise, taking into
account the nature of the work to be performed under this contract.

The Contractor will include the provisions of this section in every subcontract issued by it
so that such provisions will be binding upon each of its subcontractors and will require its

. subcontractors fo do likewise,

ASSIGNABILITY

The Contractor shall not assign any interest in this Contract, and shall not transfer any
interest in the same (whether by assignment or novation) without prior written approval of
the State, '

oy
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INDEMNIFICATION

The Contractor shall indemnify, defend, and hold harmless the State and its agents and
employees from and against any and all claims, actions, suits, charges, and judgments
arising from or related to the negligence or willful misconduct of the Contractor in the
performance of the services called for in this contract.

COPELAND “ANTI-KICKBACK” ACT

(Applicable to all construction or repair contracts)

Salaries of personnel performing work under this contract shall be paid unconditionally
and not less often than once a month without payroll deduction or rebate on any account
except only such payroll deductions as are mandatory by law or permitted by the applicable
regulations issued by the Secretary of Labor pursuant to the Copeland “Anti-Kickback
Act” of June 13, 1934 (48 Stat, 948; 62 Stat. 740; 63 Stat. 108; Title 18 U.S.C. § 8§74; and
Title 40 U.S.C. § 276¢). The Contractor shall comply with all applicable “Anti-Kickback”
regulations and shall insert appropriate provisions in all subcontracts covering work under
this contract to ensure compliance by subcontractors with such regulations, and shall be
responsible for the submission of affidavits required of subcontractors thereunder except as
the Secretary of Labor may specifically provide for variations of or exemptions from the
requirements thereof, '

CONTRACT WORK HOURS AND SAFETY STANDARDS ACT
(Applicable to construction contracts exceeding $2,000 and contracts exceeding $2,500
that involve the employment of mechanics or laboters) .

The Contractor shall comply with Sections 103 and 107 of the Contract Work Hours and
Safety Standards Act (40 U.S.C. §§ 327-330) as supplemented by Department of Labor
regulations (29 C.F.R. part 5}

All laborers and mechanics employed by contractors or subcontractors shall receive
overtime compensation in accordance with and subject to the provisions of the Contract
Work Hours and Safety Standards Act, and the contractors and subcontractors shall
comply with all regulations issued pursuant to that act and with other applicable Federal
laws and regulations pertaining to labor standards.

DAVIS-BACON ACT
(Applicable to construction contracts exceeding $2,000 when required by Federal program
legislation)

The Contractor shall comply with the Davis Bacon Act (40 U.S.C. §§ 276a to 276a-7) as
supplemented by Department of Labor regulations (29 C.F.R. part 5).

All laborers and mechanics employed by contractors or subcontractors, including
employees of other governments, on construction work assisted under this contract, and
subject to the provisions of the federal acts and regulations listed in this paragraph, shall be
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paid wages at rates not less than those prevailing on similar construction in the locality as
determined by the Secretary of Labor in accordance with the Davis-Bacon Act.

TERMINATION FOR CAUSE (Applicable to contracts exceeding $10,000)

If, through any cause, the Contractor shall fail to fulfill in a timely and proper manner his
obligations under this contract, or if the Contractor shall violate any of the covenants,
agreements, or stipulations of this contract, the State shall thercupon have the right to
terminate this contract by giving written notice to the Contractor of such termination and
specifying the effective date thereof, at least five (5) days before the effective date of such
termination. In such event, all finished or unfinished documents, data, studies, surveys,
drawings, maps, models, photographs, and reports prepared by the Contractor under this
contract shall, at the option of the State, become the State’s property and the Contractor
shall be entitled to receive just and equitable compensation for any work satisfactorily
completed hereunder. Notwithstanding the above, the Contractor shall not be relieved of
liability to the State for damages sustained by the State by virtue of any breach of the
contract by the Contractor, and the State may withhold any payments to the Contractor for
the purpose of set-off until such time as the exact amount of damages due the State from
the Contractor is determined. ‘

TERMINATION FOR CONVENIENCE (Applicable to contracts exceeding $10,000)

The State may terminate this contract at any time by giving at least ten (10) days’ notice in
writing to the Contractor, If the contract is terminated by the State as provided herein, the
Contractor will be paid for the time provided and expenses incurred up to the termination
date.

SECTION 503 OF THE REHABILITATION ACT OF 1973
(Applicable to contracts exceeding $10,000)

The Contractor shall comply with section 503 of the Rehabilitation Act of 1973 (29 U.S.C,
§ 793), as amended, and any applicable regulations, '

Equal Opportunity for Workers With Disabilities

1. The Contractor will not discriminate against any employee or applicant for
employment because of physical or mental disability in regard to any position for
which the employee or applicant for employment is qualified. The Contractor agress to
take affirmative action to employ, advance in employment and otherwise treat qualified
individuals with disabilities without discrimination based on their physical or mental
disability in all employment practices, including the following:

i, Recruitment, advertising, and job application procedures;

ii. Hiring, upgrading, promotion, award of tenure, demotion, transfer, layoff,
termination, right of return from layoff and rehiring;




iii, Rates of pay or any other form of compensation and changes in compensation;

iv, Job assignments, job classifications, organizational structures, position
descriptions, lines of progression, and seniority lists;

V. Leaves of absence, sick leave, or any other leave;

vi, . Fringe benefits available by virtue of employment, whether or not administered
by the contractor;

vii.  Selection and financial support for training, including apprenticeship,
professional meetings, conferences, and other related activities, and selection
for leaves of absence to pursue training;

viii. Activities sponsored by the contractor including social or recreational
programs; and

ix. Any other term, condition, or privilege of employment.

. The Contractor agrees to comply with the rules, regulations, and relevant orders of the
Secretary of Labor issued pursuant to the act.

. In the event of the Contractor’s noncempliance with the requirements of this clause,
actions for noncompliance may be taken in accordance with the rules, regulations, and
relevant orders of the Secretary of Labor issued pursuant to the act,

. The Contractor agrees to post in conspicuous places, available to employees and
applicants for employment, notices in a form to be prescribed by the Deputy Assistant
Secretary for Federal Contract Compliance Programs, provided by or through the
contracting officer. Such notices shall state the rights of applicants and employces as
well as the Contractor’s obligation under the law to take affirmative action to employ
and advance in employment qualified employees and applicants with disabilities. The
Contractor must ensure that applicants and employees with disabilities are informed of
the contents of the notice (e.g., the Contractor may have the notice read to a visually
disabled individual, or may lower the posted notice so that it might be read by a person
in a wheelchair),

. The Contractor will notify each labor organization or representative of workers with
which it has a collective bargaining agreement or other contract understanding, that the
Contractor is bound by the terms of section 503 of the Rehabilitation Act of 1973, as
amended, and is committed to take affirmative action to employ and advance in
employment individuals with physical or mental disabilities.

. The Contractor will include the provisions of this clause in every subcontract or
purchase order in excess of $10,000, unless exempted by the rules, regulations, or
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orders of the Secretary issued pursuant to section 503 of the act, as amended, so that
such provisions will be binding upon each subcontractor or vendor. The Contractor will
take such action with respect to any subcontract or purchase order as the Deputy
Assistant Secretary for Federal Contract Compliance Programs may direct to enforce
such provisions, including action for noncompliance,

25. EXECUTIVE ORDER 11246
(Applicable to construction contracts and subcontracts exceeding $10,000)

The Contractor shall comply with Executive Order 11246 of September 24, 1965, entitled
“Bqual Employment Opportunity,” as amended by Executive Order 11375 of October 13,
1967, and as supplemented in Department of Labor regulations (41 CFR chapter 60).

During the performance of this contract, the Contractor agrees as follows:

A. The Contractor shall not discriminate against any employee or applicant for
employment because of race, color, religion, sex, or national origin. The Contractor
shall take affirmative action to ensure that applicants for employment are employed,
and that employees are treated during employment, without regard to their race, color,
religion, sex, or national origin. Such action shall include, but not be limited to, the
following: employment, upgrading, demotion, or transfer; recruitment or recruitment
advertising; layoff or termination; rates of pay or other forms of compensation; and
selection for training, including apprenticeship,

B. The Contractor shall post in conspicuous places, available to employees and applicants
for employment, notices to be provided by Contracting Officer setting forth the
provisions -of this non-discrimination clause, The Contractor shall state that all
qualified applicants will receive consideration for employment without regard to race,
color, religion, sex, or national origin,

C. The Contractor will, in all solicitations or advertisements for employees placed by or on
behalf of the contractor, state that all qualified applicants will receive consideration for
employment without regard to race, color, religion, sex or national origin.

D. The Contractor will send to each labor union or representative of workers with which he
has a collective bargaining agreement or other contract or understanding, a notice, to be provided
by the agency contracting officer, advising the labor unjon or workers representative of the
contractor’s commitments under Section 202 of Executive Order 11246 of September 24, 1965,
and shall post copies of the notice in conspicuous places available to employees and applicants for
employment.

E. The Contractor will comply with all provisions of Executive Order 11246 of September 24,
1965, and of the rules, regulations and relevant orders of the Secretary of Labor.

F. The Contractor will furnish all information and reports required by Executive Order 11246
of September 24, 1965, and by the rules, regulations and orders of the Secretary of Labor, or




pursuant thereto, and will permit access to books, records and accounts by the contracting agency
and the Secretary of Labor for purposes of investigation to ascertain compliance with such rules,
regulations and orders,

G. In the event of the Contractor’s non-compliance with the non-discrimination clause of this
contract or with any of such rules, regulations or orders, this contract may be cancelled, terminated
or suspended in whole or in part and the contractor may be declared ineligible for further
government contracts in accordance with procedures authorized in Executive Order 11246 and
such other sanctions as may be imposed and remedies invoked as provided in Executive Order
11246 of September 24, 1965, or by rule, regulation or order of the Secretary of Labor, or as
otherwise provided by law.

H. Contractor shall incorporate the provisions of A through G above in every subcontract
or purchase order unless exempted by rules, regulations or orders of the Secretary of
Labor so that such provisions shall be binding on such subcontractor, The Contractor
will take such action with respect to any subcontract or purchase order as the
contracting agency may direct as a means of enforcing such provisions including
sanctions for non-compliance, provided, however, that in the event the contractor
becomes involved in, or is threatened with, litigation with a subcontractor or vendor as
a result of such direction by the contracting agency, the Contractor may request the
United States to enter into such litigation to protect the interests of the United States.

26. CERTIFICATION OF NONSEGREGATED FACILITIES
(Applicable to construction contracts exceeding $10,000)

The Contréctor certifies that it does not maintain or provide for its establishments, and that
it does not permit employees to perform their services at any location, under its control,
where segregated facilities are maintained, It certifies further that it will not maintain or
provide for employees any segregated facilities at any of its establishments, and it will not
permit employees to perform their services at any location under its control where
segregated facilities are maintained. The Contractor agrees that a breach of this
certification is a violation of the equal opportunity clause of this contract.

As used in this certification, the term “segregated facilities” means any waiting rooms,
work areas, rest rooms and wash rooms, restaurants and other eating areas, time clocks,
locker rooms, and other storage or dressing areas, parking lots, drinking fountains,
recreation or entertainment areas, transportation end housing facilities provided for
employees which are segregated by explicit directive or are, in fact, segregated on the basis
of race, color, religion, or national origin because of habit, local custom, or any other
reasorn,

The Contractor further agrees that (except where it has obtained for specific time periods)
it will obtain identical certification from proposed subcontractors prior to the award of
subcontracts exceeding $10,000 which are not exempt from the provisions of the equal
opportunity clause; that it will retain such certifications in its files; and that it will forward
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the preceding notice to such proposed subcontractors (except where proposed
subcontractors have submitted identical certifications for specific time periods).

CERTIFICATION OF COMPLIANCE WITH CLEAN AIR AND WATER ACTS
(Applicable to contracts exceeding $100,000)

The Contractor and all subcontractors shall comply with the requirements of the Clean Alr
Act, as amended, 42 U.8.C. § 1857 et seg., the Federal Water Pollution Contro] Act, as
amended, 33 U.S.C. § 1251 ef seq., and the regulations of the Environmental Protection
Agency with respect thereto, at 40 C.F.R. Part 15 and 32, as amended, Section 508 of the
Clean Water Act (33 U.S.C. § 1368) and Executive Order 11738.

In addition to the foregoing requirements, all nonexempt contractors and subcontractors

shall furnish to the owner, the following:

A. A stipulation by the Contractor or subcontractors, that any facility to be utilized in the
performance of any nonexempt contract or subcontract, is not listed on the Excluded
Party Listing System pursuant to 40 CF.R, 32 or on the List of Violating Facilities
issued by the Environmental Protection Agency (EPA) pursuant to 40 C.F.R. Part 15,
as amended.

B. Agreement by the Contractor to comply with all the requirements of Section 114 of the
Clean Air Act, as amended, (42 U.S.C. § 1857 c-8) and Section 308 of the Federal
Water Pollution Control Act, as amended, (33 U.S.C. § 1318) relating to inspection,
monitoring, entry, reports and information, as well as all other requirements specified
in said Section 114 and Section 308, and all regulations and guidelines issued
thereunder. :

C. A stipulation that as a condition for the award of the contract, prompt notice will be
given of any notification received from the Director, Office of Federal Activities, EPA,
indicating that a facility utilized, or to be utilized for the contract, is under
consideration to be listed on the Excluded Party Listing System or the EPA List of
Violating Facilities. '

D, Agreement by the Contractor that he will include, or cause to be included, the criteria
and requirements in paragraph (A) through (D) of this section in every nonexempt
subcontract and requiring that the Contractor will take such action as the government
may direct as a means of enforcing such provisions.

LOBBYING (Applicable to contracts exceeding $100,000)
The undersigned certifies, to the best of his or her knowledge and belief, that:
(1) No Federal appropriated funds have been paid or will be paid, by or on behalf of the

undersigned, to any person for influencing or attempting to influence an officer or
employee of an agency, a Member of Congress, an officer or employee of Congress, or
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an employee of a Member of Congress in connection with the awarding of any Federal
contract, the making of any Federal grant, the making of any Federal loan, the entering
into of any cooperative agreement, and the extension, continuation, renewal,
amendment, or modification of any Federal contract, grent, loan, or cooperative
agreement,

(2) If any funds other than Federal appropriated funds have been paid or will be paid to any
person for influencing or attempting to influence an officer or employee of any agency,
a Member of Congress, an officer or employee of Congress, or an employee of a
Member of Congress in connection with this Federal contract, grant, loan, or
cooperative agreement, the undersigned shall complete and submit Standard
Form-LLL, “Disclosure Form to Report Lobbying,” in'accordance with its instructions.

(3) The undersigned shall require that the language of this certification be included in the
award documents for all subawards at all tiers (including subcontracts, subgrants, and
contracts under grants, loans, and cooperative agreements) and that all subrecipients
shall certify and disclose accordingly.

This certification is a material representation of fact upon which reliance was placed when
this transaction was made or entered into. Submission of this certification is a prerequisite
for making or entering into this transaction imposed by section 1352, title 31, U.8. Code.
Any person who fails to file the required certification shall be subject to a civil penalty of
not less than $10,000 and not more than $100,000 for each such failure.

BONDING REQUIREMENTS

(Applicable to construction and facility improvement contracts exceeding $100,000)

The Contractor shall comply with New York state bonding requirements, unless they have
not been approved by HUD, in which case the Contractor shall comply with the following
minimum bonding requirements:

(1) A bid guarantee from each bidder equivalent to five percent of the bid price. The “bid
guarantee” shall consist of a firm commitment such as a bid bond, certified check, or
other negotiable instrument accompanying a bid as assurance that the bidder will, upon
acceptance of his bid, execute such contractual documents as may be required within
the time specified.

(2) A performance bond on the part of the Contractor for 100 percent of the contract price.
A “performance bond” is one executed in connection with a contract to secure
fulfillment of all the Contractor’s obligations under such contract.

(3) 4 payment bond on the part of the Contracior for 100 percent of the contract price. A
“payment bond” is one executed in connection with a contract to assure payment as
required by law of all persons supplying labor and material in the execution of the work
provided for in the contract,
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SECTION 3 OF THE HOUSING AND URBAN DEVELOPMENT ACT OF 1968

(Applicable to construction contracts exceeding $100,000)

A,

The work to be performed under this contract is subject to the requirements of section 3
of the Housing and Urban Development Act of 1968, as amended, 12 U.S.C. § 1701u
(section 3). The purpose of section 3 is to ensure that employment and other economic
opportunities generated by HUD assistance or HUD-assisted projects covered by
section 3, shall, to the greatest extent feasible, be directed to low- and very low-income
persons, particularly persons who are recipients of HUD assistance for housing.

The parties to this contract agree to comply with HUD’s regulations in 24 C.F.R. part
135, which implement section 3. As evidenced by their execution of this contract, the
parties to this contract certify that they are under no contractual or other impediment
that would prevent them from complying with the part 135 regulations.

The Contractor agrees to send to each labor organization or reptesentative of workers
with which the Contractor has a collective bargaining agreement or other
understanding, if any, a notice advising the labor organization or workers’
representative of the Contractor’s commitments under this section 3 clause, and will
post copies of the notice in conspicuous places at the work site where both employees

-and applicants for training and employment positions can see the notice. The notice

shall describe the section 3 preference, shall set forth minimum number and job tities
subject to hire, availability of apprenticeship and training positions, the qualifications
for each; and the name and location of the person(s) taking applications for each of the
positions; and the anticipated date the work shall begin.

. The Contractor agrees to include this section 3 clause in every subcontract subject to

compliance with regulations in 24 C.F.R. part 135, and agrees to take appropriate
action, as provided in an applicable provision of the subcontract or in this section 3
clause, upon a finding that the subconiractor is in viclation of the regulations in 24
C.F.R. part 135. The Contractor will not subcontract with any subcontractor where the
Contractor has notice or knowledge that the subcontractor has been found in violation
of the regulations in 24 C.F.R. part 135,

The Contractor will certify that any vacant employment positions, including training
positions, that are filled (1) after the Contractor is selected but before the contract is
executed, and (2) with persons other than those to whom the regulations of 24 C.F.R.
part 135 require employment opportunities to be directed, were not filled to circumvent
the Contractor's obligations under 24 C,F.R. part 135.

Noncompliance with HUD’s regulations in 24 C.F.R. part 135 may result in sanctions,
fermination of this contract for default, and debarment or suspension from future HUD
assisted contracts.

. With respect to work performed in connection with section 3 covered Indian housing

assistance, section 7(b) of the Indian Self-Determination and Education Assistance Act




(25 U.S.C. § 450¢) also applies to the work to be performed under this contract. Section
7(b) requires that to the greatest extent feasible (i) preference and opportunities for
training and employment shall be given to Indians, and (ii) preference in the award of
contracts and subcontracts shall be given to Indian organizations and Indian-owned
Rconomic Enterprises. Parties to this contract that are subject to the provisions of
section 3 and section 7(b) agree to comply with section 3 to the maximum extent
feasible, but not in derogation of compliance with section 7(b).
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